


CHINA MODERNIZES



This page intentionally left blank 



CHINA
MODERNIZES

Threat to the West or 
Model for the Rest?

Randall Peerenboom

1



1
Great Clarendon Street, Oxford ox2 6dp

Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship,

and education by publishing worldwide in

Oxford New York

Auckland Cape Town Dar es Salaam Hong Kong Karachi
Kuala Lumpur Madrid Melbourne Mexico City Nairobi

New Delhi Shanghai Taipei Toronto

With offices in

Argentina Austria Brazil Chile Czech Republic France Greece
Guatemala Hungary Italy Japan Poland Portugal Singapore
South Korea Switzerland Thailand Turkey Ukraine Vietnam

Oxford is a registered trade mark of Oxford University Press
in the UK and in certain other countries

Published in the United States
by Oxford University Press Inc., New York

© Randall Peerenboom, 2007

The moral rights of the author have been asserted
Database right Oxford University Press (maker)

First published 2007

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmitted, in any form or by any means,

without the prior permission in writing of Oxford University Press,
or as expressly permitted by law, or under terms agreed with the appropriate

reprographics rights organization. Enquiries concerning reproduction
outside the scope of the above should be sent to the Rights Department,

Oxford University Press, at the address above

You must not circulate this book in any other binding or cover
and you must impose the same condition on any acquirer

British Library Cataloguing in Publication Data

Data available

Library of Congress Cataloging in Publication Data

Data available

Typeset by Newgen Imaging Systems (P) Ltd., Chennai, India
Printed in Great Britain

on acid-free paper by
Clays Ltd., St Ives plc., Suffolk

ISBN 0–19–920834–4 978–0–19–920834–0

1 3 5 7 9 10 8 6 4 2



To Rayne and Nico—BD&SF



This page intentionally left blank 



Preface

This book builds on and complements my previous work on legal

reforms in China and law and development in Asia. In China’s Long

March toward Rule of Law, I examined competing conceptions of

rule of law, several of them at odds with the liberal democratic

version of rule of law found in Euro-America. I provided a detailed

analysis of China’s legal reforms, adopting an institutional approach

to assess the progress China had made in improving its legal system

and the obstacles to further progress. Despite the occasional

comparison to the institutions or laws of other legal systems, the

focus was squarely on China.

While working on that book, I became interested in the extent to

which the nonliberal variants of rule of law could also be found in

other countries, particularly other Asian countries. I also became

increasingly interested in the extent to which China was confronting

similar issues as other developing countries, and whether anything

could be learned from their experiences. This led to an ongoing

collaborative effort with some of the leading scholars on Asian legal

systems to produce a series of volumes examining the role of law in

Asia countries, the first two volumes being Asian Discourses of Rule

of Law and Human Rights in Asia. An overview of the series and its

goals and methodology is available at http://papers.ssrn.com/

sol3/papers.cfm?abstract_id�445820.

These projects in turn highlighted several issues that became

central to this work, including the importance of wealth to virtually

all indicators of human rights and well-being, including rule of law

and good governance; the wide variation within Asia; and, despite

the variation in Asia as a whole, the notable success of several East

Asian states that followed a largely similar developmental path.

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=445820
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=445820


This book then places China’s efforts to modernize within a

broader comparative context, emphasizing in particular how well

China does relative to other countries at its income level across a

wide range of areas, with the exception of civil and political rights.

There are heated debates in the popular press and policy-making

circles about whether China’s rise will be peaceful, as Beijing would

have us believe, or whether a rising China will pose a military and

economic threat to the West, and undermine support for democracy

and human rights around the globe, as many US politicians and

defense industry players would have us believe. While acknow-

ledging that a geopolitical shift in power of this magnitude will

inevitably cause friction and that at times a hardheaded pragmatic

approach will be required when interests conflict, this book seeks to

bridge the gap in understanding that now exists on a range of issues,

and thus to mitigate tensions and create a firmer foundation for

mutual trust.

To that end, I describe the views of the Chinese government and

citizens on a number of controversial issues, as evidenced in official

government statements and in public opinion polls. There have been

many debates about the advantages or disadvantages of liberal

democracy or Asian values. These debates could have been sharp-

ened by moving beyond grand statements, posturing polemics, and

inflamed rhetoric to concrete issues bolstered by broad comparative,

empirical, and historical studies. I rely on empirical studies to

demonstrate differences in values across a range of issues, and, more

importantly, to test many of the grandiose claims about the alleged

benefits of globalization and democratization.

This book is not an exercise in ideal theory. I do not begin with the

hypothetical assumption that we are all hiding behind a veil of

ignorance and do not know whether we are likely to be rich or poor,

citizens of the world’s sole reigning superpower or citizens of the up

and coming challenger. Nor do I ask what would be the best political

system if people were always rational and reasonable, or more

altruistic, or less nationalistic. Such philosophical works have their

place. But this work takes the world as it is.

While the book relies heavily on empirical studies, normative

claims or judgments are inevitable given the subject matter. Some
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factual or descriptive claims will imply or lead to a normative

judgment, such as that China is being held to double standards on

human rights issues (and this should stop), or that globalization has

led to increased inequality (and this should be redressed), or that

democratization at low levels of wealth has failed to produce the

positive benefits claimed by democracy advocates (and thus democ-

ratization should be postponed until higher levels of development).

In other cases, some claims may be more purely normative, and

not amenable to resolution based on empirical evidence. A few

words about my own normative preferences may be in order, as

readers may wonder where I stand on some of the normative issues

raised in the text. To the extent that broad labels are useful, I am a

communitarian-leaning pragmatist who emphasizes economic

development and the elimination of poverty as essential for human

dignity. More technically, for what it’s worth, I am a nonfounda-

tional pragmatic arealist, a nonnaturalist, a moderate metaethical

relativist, a noncognitivist, and a pluralist (see Peerenboom 2003b).

I support, in broad stroke, democracy, rule of law, human rights,

freedom of speech and religious practice, and equality for women,

and oppose torture and arbitrary detention, as I think most people do

in China. However, I question the way in which some of these

laudable goals are promoted, including the feasibility and normative

appropriateness of some of the methods; the timing and priority

assigned to their realization relative to the realization of other social

goods; and the details of how these broad goals are to be interpreted

and implemented in practice—as again do most people in China. On

the whole, I find the arguments in favor of the kind of communitarian

or collectivist approach to rights issues found in some Asian

countries (especially those where the collectivist orientation leads

to greater economic equality) more persuasive, and the results on the

whole more attractive, than the liberal approach as practiced

particularly in the United States.

To put it simply, and to gloss over what liberalism might be like if

normative philosophers engaging in ideal theory had their way,

liberalism tends to benefit the more talented, smarter, or already

well-off individuals in a society at the expense of the vast majority.

In contrast, communitarianism benefits the vast majority, albeit at
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times to the detriment of exceptional individuals. In some cases,

individuals work hard and deserve what they get. But often they

enjoy unfair advantages, including being born male, or white, or rich,

or 7 feet tall with long arms. As a white male with the resources and

good fortune to attend decent schools—not to mention the good

fortune to have been born in the world’s sole superpower at the

height of its powers—I stand more to gain personally from liberalism

and the belief that we deserve all we can get. But we do not have to

hide behind a veil of ignorance to know that doesn’t make it right.

Randy Peerenboom

July 2005
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CHAPTER ONE

Introduction: two opposing views of

China

Two sharply opposing popular images of China prevail today.

Skyscrapers, urban professionals in Italian suits dashing in to

Starbucks for their morning latte, streets filled with shiny new

BMWs—this is the positive face of the self-confident China seen in

glossy advertisements beamed around the world on CNN. This is

the rising superpower predicted to have the world’s largest economy

by mid-century, if not by 2020.1

The envy of developing countries, this China has in the last

twenty-five years lifted several hundred million people out of

poverty, built a functional legal system virtually from scratch and

emerged as a powerful actor on the international stage. Modern yet

proud of its past, this China is eager to host the Olympics and show

off the best of both contemporary and traditional China. With a

foreign policy based on peaceful coexistence and the ‘Four No’s’—no

hegemony, no power politics, no military alliances, no arms race—

this China is much more popular around the world than the United

States and roughly as popular as France, Germany, and Japan.2

On the other hand, there is the much darker image of China as a

brutal authoritarian state that violently oppresses its citizens, an

anachronistic throwback to the Cold War era. This China arrests

political dissidents, censors the Internet, and imprisons courageous

lawyers who try to help families thrown out of their homes by

profiteering developers eager to build the next skyscraper. Far from

self-confident and tolerant, this China is defensive and nationalistic,



2 Introduction

quick to find insults to ‘the dignity of the Chinese people’ in

every difference of diplomatic opinion, prone to xenophobic anti-

Westernism and violent protests against Japan stemming from

wartime violations more than half a century ago. With rapidly rising

military budgets and army generals eager to attack Taiwan should it

declare independence, this China is a threat to geopolitical stability.

With a financial system teetering under the weight of bad loans,

inefficient state-owned enterprises bloated with excessive employees,

and weak government institutions riddled by corruption, this China

is hardly an economic miracle. It is rather a relatively poor developing

country in which more than 40 per cent of the population live on less

than $2 per day, peasants are crushed under the heavy burden of

illegal taxes, retirees are unable to collect their pensions from insolv-

ent employers, and millions lack access to medical care and minimal

social welfare. With over 3,300 mining accidents claiming 5,986 lives

in 2005 alone, and sixteen of the world’s twenty most-polluted

cities, its economic growth has come at the expense of worker safety

and the environment. This China is politically unstable, with the

regime lacking legitimacy and besieged by protesters demanding

economic redress, social justice, and political change. This China,

pundits tell us, is on the verge of collapse.3

These two conflicting popular views parallel two equally conflicting

views in the academic literature on law and development, globaliza-

tion, and modernization. The positive view sees China as a paradigm

for developing states in this era of globalization and the envy of indus-

trialized states with its high growth rates. The critical view sees China

as challenging the central assumptions of the dominant legitimating

narrative of Western states today that combines free markets based on

neoliberal economic policies with constitutional democracy, rule of

law, good governance, and a liberal interpretation of human rights.

China as problem?

At a conference in New York in early spring 2005 on ‘Legal

Evolution Toward a World Rule of Law: Development of Legality

and Constitutional Democracy Worldwide,’ China was included in



a panel on problematic cases, as often happens at such conferences,

along with Africa, the Mid East, and Latin America—which is to

say, along with most of the world. Let us set aside for the moment

the irony of holding such a conference in the US, with the US

taken as the model for global rule of law, when US hegemony and

exceptionalism have done so much to undermine the possibility of

a genuine international rule of law.4 Let us also set aside for the

moment the fundamental divide between the largely successful

West and the mostly unfortunate Rest. The question remains

whether China is indeed a problem case, and if so, what kind of

problem.

For some, the problem is that China has enjoyed remarkable

economic growth in the last several decades, apparently without the

benefit of ‘the rule of law’ and clear and enforceable property rights.5

China’s success calls into question the wisdom of spending billions

of dollars on promoting rule of law and good governance modeled on

the legal systems and political institutions found in Euro-America.

Accusing the apostles of the revamped law and development move-

ment of myth-making, New York University Law Professor Frank

Upham claims that ‘this new rule of law orthodoxy linking formalist

legal regimes and economic development ignores the empirical

evidence and is ultimately counterproductive. Not only does the

formalist rule of law as advocated by the World Bank and other donors

not exist in the developed world, but attempting to transplant a

common template of institutions and legal rules into developing

countries without attention to indigenous contexts harms preexisting

mechanisms for dealing with issues such as property ownership and

conflict resolution.’6

For others, the problem is political in nature. China has resisted

the third wave of democratization, and remains officially a socialist

state, albeit a unique twenty-first century version of a socialist state

that has endorsed a market economy and rule of law. Some fear that

‘since China is an increasingly important and influential country in

world affairs, China’s continuous antidemocracy diplomacy would

have a significant impact on the diffusion of . . . democracy through-

out the world.’7 Indeed, some believe that Russia’s recent tilt toward

authoritarianism reflects the influence of China’s model of ‘markets

without democracy.’8
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For still others, the main problem is human rights. Not only does

China have a poor record on civil and political rights. Critics fear

that unlike Japan, which during its economically powerful years did

not attempt to challenge the Western powers, China is likely to take

advantage of its growing economic and geopolitical influence to

defend and advocate, even in the face of Western opposition, rights

policies and a normative vision of the world at odds with current

rights policies based on secular liberalism. This is already beginning

to happen, they contend, most notably in the heavily politicized

debates over ‘Asian values’ and China’s attempts to influence the

policies and restructuring of the UN’s Human Rights Commission.

As a result, critics accuse China of adopting a strategy of divide and

conquer where the concept of universality is sliced up ‘little by little,

region by region, to the point where there are few teeth left in the UN

human rights monitoring and implementation mechanisms.’9 We

are, in short, heading for a ‘clash of civilizations.’10

For others the problem is that China is an outlaw regime that

undermines geopolitical stability through the sales of ballistic

missiles to rogue states, contributes to the proliferation of weapons

of mass destruction, and threatens US hegemony and military

superiority. This view assumes that authoritarian regimes are a

greater threat to world peace than democracies.11 It is also based on

the historical observation that the rise of a new power has generally

resulted in conflict and geopolitical instability. Accordingly, the US

and its allies must prepare now for the coming conflict with China,

with debates as to whether the best way to do that is by trying to

contain China or by engaging China in the hopes that a more

interdependent and prosperous China will eventually join the fold of

peace-loving liberal democracies.12

China as paradigm?

In contrast to this critical view of China, the opposing view sees

China as a paradigm for developing states, a twenty-first-century,

technologically leapfrogging variant of the East Asian developmental
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state that has resulted in such remarkable success for Japan, South

Korea, Hong Kong, Singapore, and Taiwan.13 This view rests on 

six pillars. Not all who believe China may be a model for developing

states endorse all six pillars or assign the same weight to them.

They are listed in roughly ascending order from least to most contro-

versial. The final three points are more forward-looking, and hence

speculative.

First, the government has adopted a pragmatic approach to

reforms. While embracing market reforms, China resisted the

attempts of international financial institutions and foreign experts

to engage in shock therapy, pursuing instead a more gradual pace of

reform. Rather than blindly following the advice of the IMF or the

World Bank, the government has taken care to adapt basic economic

principles to China’s current circumstances. This has led Nobel

prize winner Joseph Stiglitz and Harvard economist Dani Rodrik

among others to praise China for its wise policy choices and

measured approach.14 Similarly, China has sought to develop its own

variant of socialist rule of law compatible with its current form of

government and contingent circumstances, including existing

cultural norms and level of institutional development, rather than

attempting to import wholesale the liberal democratic form of rule

of law found in Euro-America—or at least found in self-congratulatory

civic textbooks in Euro-America.

Second, contrary to neoliberal prescriptions, the state has actively

intervened in the Chinese economy and played a key role in setting

economic policy, establishing functional government institutions,

regulating foreign investment, and mitigating the adverse effects of

globalization on domestic constituencies. This is consistent with a

longstanding view that developing states need a strong state, which

fell out of favor in the era of Reagonomics and Thatcherism, and the

emerging revisionist view in this era of globalization that it is time

to bring the state back in.15

Together, these first two points form the economic core of what

some have provocatively if somewhat misleadingly called the

‘Beijing Consensus,’ in contrast to the equally provocative and some-

what misleading ‘Washington Consensus.’16 The Beijing Consensus

(BC)—like the Washington Consensus (WC) and related terms such
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as neoliberalism and market fundamentalism—mean different

things to different people, reflecting a lack of consensus even as to

content, much less as to the superiority of any particular approach.

The original ‘Washington Consensus’ proposed by John

Williamson in 1989 included: (1) fiscal discipline: reduction of

budget deficits to a non-inflationary level; (2) redirection of public

expenditure priorities toward fields offering both high economic

returns and the potential to improve income distribution, such as

primary health care, primary education, and infrastructure; (3) tax

reforms to lower marginal rates and broaden the tax base; (4) interest

rate liberalization and transition to market-determined interest

rates (Williamson later broadened this principle to include financial

liberalization); (5) a competitive exchange rate; (6) trade liberalization;

(7) abolition of barriers to foreign direct investment; (8) privatization

of state-owned enterprises; (9) deregulation to abolish barriers to

entry and exit; and (10) secure property rights.

Rodrik added ten elements to what he took to be an augmented

WC in the 1990s: (1) improvement of ‘corporate governance’;

(2) curbing corruption; (3) flexible labor markets; (4) adherence to

WTO rules; (5) adherence to international standards in the financial

sector; (6) ‘prudent’ liberalization of cross-border capital transactions;

(7) fixed or floating exchange rates; (8) independent central banks/

inflation targeting; (9) social safety nets; and (10) poverty reduction.17

Neoliberalism, sometimes referred to as market fundamentalism,

is widely used but seldom strictly defined. For present purposes, it

refers to: (1) promotion of a global economy based on free trade

policies; (2) belief in the view that the state is to play a minimal role

in the economy limited to ensuring basic security and providing

the necessary infrastructure to facilitate transactions and administer

justice, with a corresponding emphasis on deregulation and privatiza-

tion; and (3) belief in the trickle down effects of economic growth

both between and within states.18

The Beijing Consensus, in addition to a pragmatic approach to

reforms and support for a larger role for the state in guiding the econ-

omy and ensuring equitable growth, has been used to refer to market

reforms without democracy, an emphasis on self-determination

to prevent powerful international actors from unduly influencing
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China’s development choices, and—more problematically, as we shall

see—a wholesale rejection of the WC.19

Joshua Cooper Ramo, who popularized the term ‘Beijing

Consensus,’ describes China as ‘marking a path for other nations

around the world who are trying to figure out not simply how to

develop their countries, but also how to fit into the international

order in a way that allows them to be truly independent, to protect

their way of life and political choices in a world with a single

massively powerful centre of gravity.’20 In his view:

[The BC] replaces the discredited Washington Consensus, an economic

theory made famous in the 1990s for its prescriptive, Washington-knows-best

approach to telling other nations how to run themselves. The Washington

Consensus was a hallmark of end-of-history arrogance; it left a trail of

destroyed economies and bad feelings around the globe. China’s new

development approach is driven by a desire to have equitable, peaceful 

high-quality growth, critically speaking, it turns traditional ideas like

privatisation and free trade on their heads. It is flexible enough that it is

barely classifiable as a doctrine. It does not believe in uniform solutions for

every situation. It is defined by a ruthless willingness to innovate and

experiment, by a lively defense of national borders and interests, and by the

increasingly thoughtful accumulation of tools of asymmetric power

projection. It is pragmatic and ideological at the same time, a reflection of an

ancient Chinese philosophical outlook that makes little distinction

between theory and practice.21

The third pillar in the China as paradigm construction is that

China has pursued economic reforms before democratization, as did

other East Asian states (and for that matter America and Western

European countries). Advocates of this approach support their posi-

tion in part by pointing to the problems in Russia, the Philippines,

Indonesia, and a host of other failed states that put political reforms

ahead of economic reforms and democratized at low levels of wealth

before rule of law and functional government institutions were

established.22 Broader empirical studies discussed in Chapter 2

provide considerable support for the view that democratization at

lower levels of wealth is in general not likely to lead to development,

and may hinder growth. Granted, poor authoritarian regimes on the

whole are not likely to be all that much better at sustaining growth.
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However, not all authoritarian regimes are the same. Authoritarian

regimes that follow the East Asian model by investing in human

capital and institutional development—as China is doing—have

been remarkably successful.

Fourth, while China has acknowledged the importance and legit-

imacy of human rights, it has also challenged the alleged universal

consensus on human rights issues, or at least the consensus among

much of the cosmopolitan elite in economically advanced Western

liberal democracies. Given the deeply entrenched view in China that

even universal rights are contingent on local circumstances, Beijing

is unlikely to attempt to impose its own particular solutions to

complex issues on other countries. Nevertheless, it may seek a shift

in normative orientation toward a more flexible, contextual approach,

with greater toleration for nonliberal, communitarian, or collectivist

approaches to rights issues. But whereas liberal critics see such

policies as a dangerous threat to the legitimacy of human rights,

supporters see China’s position as a necessary corrective to the

hegemony of liberalism and the neo-imperialistic tendencies of

the Western-centric human rights movement.

Fifth, and in a more speculative vein, neo-authoritarians, New

Confucians, communitarians, and other critics of liberalism hope

that China may one day provide a viable normative alternative to the

formal democracy and liberalism that have failed to resolve the very

pressing issues of social inequality and human well-being for so

many people in rich and poor countries alike.

A sixth aspect to China’s rise to power that is attractive to develop-

ing countries is its emerging foreign relations policy. At the core of this

policy is an importance attached to sovereignty, self-determination,

and mutual respect that allows countries to develop on their own

terms and in their own ways, freed from the priorities established

by the G7 and the conditionalities imposed by international financial

organizations. Demanding that reforms be ‘country-owned and

country-led,’ developing countries from Asia to Africa have

enthusiastically endorsed these concerns, which are central to

Beijing’s pragmatic approach.23 A related, more speculative

aspect of China’s foreign policy is the professed intent to coexist

peacefully with other countries and avoid power politics and the
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pursuit of narrowly defined national interests. While developed and

developing countries alike may hope that China’s rising will be

peaceful (heping jueqi), how to be an honorable superpower is clearly

not an issue that smaller, less powerful countries will themselves

ever confront.

There is now ample evidence that other countries are looking to

China for inspiration. Vietnam has closely followed the economic,

legal, and political reforms in China, and modeled its foreign invest-

ment regime on China’s. Laos, still a single party socialist state,

followed China’s lead in implementing market reforms beginning in

the mid-1980s, resulting in higher growth rates despite a dip during

the Asian financial crisis. Iran and other Middle Eastern countries

have invited experts on Chinese law, economics, and politics to give

talks to government officials and academics. These countries, hardly

liberal democracies, favor China’s approach of state-led economic

reforms with limited political reforms. They, along with democratic

developing countries in Latin America and Africa, have also taken

heed of China’s pragmatic approach to reforms.

China itself has attempted to persuade other countries to follow

its lead. Government officials regularly lecture their trading partners

in other developing states on the need to open their markets, estab-

lish rule of law, battle corruption, and promote good governance.

Beijing welcomes delegations from other countries throughout the

world to come discuss, study, and see for themselves the benefits of

the Chinese approach to reforms. In 2004, China and World Bank

jointly hosted the Shanghai Global Learning Process. More than

1,200 participants from 117 countries attended the conference to

discuss what other countries could learn from China’s experience

and to share their own experiences. The government has also sought

to influence others through aid programs and foreign investment. It

has set up 27 Confucius Institutes around the world, with plans for

over 100 more, at an annual cost of $200 million to teach Chinese

language and culture. The government also provides scholarships to

students from developing countries for study in China. In addition,

Beijing has entered into numerous bilateral and multilateral agree-

ments to promote exchanges and provide technical development

assistance.

Introduction 9



What then are we to make of China? Is China a failure, an author-

itarian relic from another era? Or is it a success story? Is it perhaps a

bit of both? Is it simply too early to tell? Is China a dangerous

aberration likely to lead struggling developing countries back into

the darkness of despotism or a shining pagoda on a hill showing them

the way to prosperity and the good life? As China modernizes, will it

adopt the institutions and values found in Euro-American liberal

democracies? Or will China develop its own variants of modern

institutions and its own distinctive normatively attractive ideology?

Would a nonliberal but economically and militarily powerful China

be a threat to Euro-America and its regional neighbors or be able to

coexist peacefully?

China in comparative context

This book seeks to address these issues, and to do so by placing

China within a broader comparative context. China’s size, rich

traditions, and rising superpower status make it possible for scholars,

commentators, and politicians to focus on China alone. While 

in-depth studies of China or particular aspects of China are obviously

necessary, such studies may ignore global trends, miss opportunities

to take advantage of comparative scholarship, and ultimately lead to

one-sided, misleading or incomplete appraisals. A broader perspect-

ive is essential if we are to understand the complex reality of China

today, avoid the demonization of China, and accurately assess

China’s performance to date in its quest for modernization.24

The choice of standards will often determine the outcome of the

assessment. Sometimes the actual performance of China’s govern-

ment institutions or its human rights record are compared against

idealized accounts of good governance and rule of law that no country

lives up to, or the normatively inspiring yet frequently violated ideal-

istic standards championed by human rights activists. But to compare

the actual to the ideal is to compare apples and oranges. Accordingly,

this study will rely heavily on empirical studies to demonstrate how

China does relative to the actual performance of other countries.
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Another approach is to compare China’s human rights record and

the performance of its legal system and government institutions

with the record and performance of much wealthier countries. As we

shall see, however, rule of law, good governance, and virtually all

rights including civil and political rights are highly correlated with

wealth. Comparing China to much wealthier countries leads to the

unsurprising conclusion that China has more problems: there are

more deviations from the rule of law; government institutions are

weaker, less efficient, and more corrupt; and citizens enjoy fewer

freedoms while living shorter and more impoverished lives. More

revealing is how well a country does compared to the average

country in its income class. While not ignoring the performance of

richer and poorer countries, this study will pay particular attention

to how well China has done relative to other lower-middle income

countries.

How one assesses China will also depend on one’s views about

modernity and globalization. Thus a second goal of this book is to

situate China’s quest for modernization within the general debate

about these topics. Modernization and globalization have their

champions, and their critics. The affirmative school emphasizes

the normative attractiveness of a democratic society governed in

accordance with rule of law in which individuals have the necessary

freedom and security to flourish and pursue their own conceptions of

the good life. Neatly summarizing this view, Howard-Hassman

suggests that globalization’s ‘medium and long term effects may

well be positive, as it impels social change that will result in greater

moves to democracy, economic redistribution, the rule of law, and

the promotion of civil and political rights. Capitalism is a necessary,

though hardly sufficient condition for democracy; democracy is the

best political system to protect human rights.’25

In contrast, rather than taking the stirring inspirational rhetoric of

modernity at face value, the more critical perspective emphasizes

the empirical and normative limits of the current legitimating

narrative. The more extreme critics portray globalization, neoliberal

market capitalism, rule of law, liberal democracy, and human rights

as new forms of imperialism and colonialism—the latest in a long

series of attempts by developed states to impose their values on
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developing states in order to ensure the structural reforms needed to

facilitate resource extraction and trade, and thus serve their own

interests.

Many human rights issues implicate deep moral commitments,

including religious views, traditional gender roles, different notions

of freedom and autonomy, and fundamental beliefs about the

relationship of the individual to the state and other members of

society. Given differences in fundamental commitments, critics

argue the liberal-leaning human rights movement is in danger of

becoming the new religion, the latest crusade, a modern day inquisi-

tion, while others portray the movement as a well-intentioned if

benighted hegemony at best, or malicious strong-arm politics and

cultural genocide at worst.26 Noting that international human rights

organizations share a fundamental commitment to the proselytiza-

tion of Western liberal values, the well-known human rights scholar

Makau wa Mutua points out that people in economically undeveloped,

non-Western societies are portrayed as ignorant savages victimized

by malicious government leaders who must by saved by enlightened

Western rights activists.27

More moderate critics accept that parts or all of the modernist

program may be desirable. However, they see development as a

constant negotiation between universal values and principles—

often abstractly stated—and concrete local conditions. They there-

fore accept, and often celebrate, that the hallmarks of modernity—

free markets, rule of law, democracy, and human rights—come in

different varieties. They also point out that in the real world, all

good things need not and unfortunately often do not go together.

Much of the world has failed to benefit from globalization, to

consolidate democracy, to implement rule of law, and to protect

human rights.

The main beneficiaries of ‘free trade’ have been already wealthy

developed countries. Between 1950 and 1990, 57 out of 83 countries

with a per capita income of less than $2,000 remained equally poor

or became even poorer, while all but seven of the fifty-two countries

with higher incomes at least doubled their income, and none became

poorer.28 By 2000, after another decade of free trade, fifty-four

developing countries were poorer than in 1990.29
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Using various methodologies to measure inequality, seven out of

eight studies by leading economists found that global income

inequality has increased.30 The gap is significantly larger if one

excludes China and India, which account for much of the growth in

developing states.

Although measures of global income equality raise a number of

contentious issues, the difference between rich and poor countries is

so grotesque as to shock the conscience. Global income inequality is

greater than the gap between rich and poor even in the most inegali-

tarian countries.31 The average income in the twenty richest

countries is thirty-seven times that of the poorest twenty countries,

with the spread doubling in the last forty years.32 The income of the

richest 1% of the people is greater than the income of 57% of the rest

of the people in the world.33 Despite such gross inequality, aid from

developed countries actually fell in the 1990s.

Adding insult to injury, developed countries continue to impose

unfair trade conditions on developing countries, more than offset-

ting the minimal amounts of aid and debt relief granted poor

countries. Agricultural subsidies in rich countries alone amount to

more than $350 billion, six times the total amount of official devel-

opmental assistance and sixteen times the amount of aid to Africa.34

At the same time as developed countries are pushing developing

countries to reduce tariffs on manufacturing products, they them-

selves continue to impose tariffs on products for which developing

countries enjoy a competitive advantage. The average tariff on

agricultural products is 14% in the US and 22% in the EU, although

tariffs on particular products may be as high as 400%.35 These

subsidies and tariffs mainly aid large agribusiness interests at the

expense of poor people in developing and developed countries. Small

farmers receive only 4% of the amount the US and EU spend on

agricultural subsidies, while 70–80% goes to the richest 25% of

landowners and farming conglomerates. The subsidies and tariffs

add $1,500 to the annual food bill of a family of four.36

Rich countries also protect domestic manufacturers by imposing

discriminatory quotas or invoking anti-surge clauses that trigger

higher tariffs or a ban on further imports when imports of textiles or

other such products meet a certain threshold. They also limit labor
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flows from developing countries, which according to UNDP estimates

could generate more than $150 billion annually.37 Meanwhile, the

Agreement on Trade-Related Aspects of Intellectual Property Rights

(TRIPs), imposed on developing countries as one of the prices for

admission to the WTO, results in large transfers from the rest of the

world to a handful of developed countries.38

The cost of all these discriminatory anti-free-trade policies is high.

Leveling the playing field would increase income in developing

countries by as much as $350 billion, the equivalent of the income of

all Sub-Saharan Africans together, and lift as many as 140 million

people out of poverty.39

The wide gap in wealth between—and within—countries has

devastating consequences for the rights and well-being of billions of

people in poor countries. Every year, more than 10 million children

die of preventable diseases, some 30,000 a day.40 In some countries,

one-third of the children will not live to the age of 5. Human devel-

opment levels decreased between 1990 and 2000 in twenty-one

countries, while life expectancy declined in thirty-four, and primary

school enrollment dropped in twelve. Excluding China, the number

of poor people actually increased by 28 million in the 1990s.41

Developed countries are beginning to take poverty more seriously,

although perhaps not seriously enough. The Millennium Declaration

signed by 189 countries in 2000 and the Monterrey Consensus in

2002 laid out an ambitious agenda for rich and poor countries to

work together to eliminate poverty and achieve sustainable develop-

ment. At long last, millions of people would no longer die because

they lacked patented HIV medication; children would no longer go

hungry while farmers in rich countries were paid not to grow crops;

and universal education would ensure that all boys and girls had a

fighting chance to succeed. Unfortunately, developed countries have

often failed to match their rhetoric of a war on poverty with actions.

Surveying the landscape at the end of 2004, John Boughton, the

Assistant Director of the IMF’s Policy Development and Review

Department, and Zia Qureshi, Senior Advisor to the World Bank’s

Global Monitoring Secretariat, concluded: ‘Overall, developed

country actions to date have fallen well short of the Monterrey

Vision. Progress seriously lags commitments in most areas. This
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must change quickly if the world is not to fall further behind in its

efforts to achieve policy goals.’42

While fully acknowledging the failure of African governments to

uphold their end of the bargain, the Commission on Africa was even

more blunt in taking the developed world to task for their failure to

deliver on their promises:43

Pledges of ‘education for all’ have gone unfunded. So have commitments on

HIV and AIDS. Initiatives to curb corruption are unratified and unimple-

mented. The world says ‘never again’ after every major atrocity, but turns a

blind eye to the trade in small arms. Codes of conduct by multinational

companies remain mere exercises in public relations. Trade rules are

applied vexatiously. Promises on aid are seen as impossible targets. Debt

forgiveness schemes are hedged about with intractable restrictions. Wealthy

nations make well-intentioned pledges at international conferences only to

later decide that the promises, or their timetable, were unrealistic. Goals are

set, reset, and recalibrated yet again so that all the rich world ends up doing

is mitigating the extent to which it has failed. The gap between promises

and reality never closes. Today the world community has before it another

great pledge . . .

Against the backdrop of global demonstrations to Make Poverty

History, G8 leaders promised once again in the summer of 2005 to

increase aid and to do more to reduce poverty. However, aid in most

countries will still fall short of the Millennium Declaration goal of

0.7% of GNI, with OECD countries continuing to spend ten times as

much on the military as development assistance.44

There are of course many reasons why countries have failed to

develop. Blaming globalization, free markets, and the failure of rich

countries to provide adequate assistance is too simple. Corrupt and

incompetent governments in developing countries have also played

a role in the failures. Nevertheless, the international financial

institutions’ economic prescriptions have clearly not produced the

anticipated results. The financial liberalization promoted by the

IMF and the World Bank has led to volatile securities markets and

banking crises, including in Asia. Even the World Bank has acknowl-

edged that not all has gone according to plan: ‘All past episodes of

surges in capital flows to emerging markets have ended in severe

international financial crises. Hard landings rather than soft
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landings have been the rule.’45 Looking back over the decade of the

1990s, the World Bank concluded that ‘whereas in recent years many

of the developed countries were able to take advantage of globalisa-

tion, the effects on many developing and transition countries have

been perverse.’46

The failure of so many countries to achieve sustained economic

growth has caused reformers in developing countries to reconsider

the wisdom of dogmatic adherence to neoliberal economic principles

and the WC, to reject the assumption that one-size-fits-all in terms

of democracy, human rights, rule of law and institutional reforms in

favor of a more contextual approach, and to question the motives of

the rich in pushing the poor to remake themselves in the image of

contemporary Euro-America. As the Commission on Africa pointedly

observed:

There is also scepticism in some quarters about the developed world’s

insistence that the continent should follow an economic and political

prescription which some Africans perceive as differing from the ones

followed by the industrialised world in its own development. Developed

countries, they argue, did not get where they are now through the policies and

the institutions that they recommend to Africa today. Most of them actively

used policies such as infant industry protection and export subsidies—

practices that are now frowned upon, if not actively banned, by the World

Trade Organisation (WTO). In addition, development did not grow from the

adoption of democracy; history shows that matters often proceeded

the opposite way round. Why, say some Africans, should we be denied the

very policy instruments used by Europe and America for their own develop-

ment? ‘Is there a hidden agenda or conspiracy?’, they ask.47

Taking up where dependency theory left off, some critics in devel-

oping states have portrayed the attempts of the US and other

developed states to promote democracy as motivated by economic

self-interest rather than concern for people in developing countries.

Formal democracy along with rule of law, enhanced transparency,

and a market operated on neoliberal economic principles serves the

interests of MNCs.

After supporting authoritarian regimes throughout the world (from Somoza

to Marcos to Mobutu) for decades, why has international capitalism now
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begun to support democracy? . . . It is not an accident that the intensification

of Western demands for democratization go hand-in-hand with demands for

trade liberalization, privatization and other forms of deregulation. The

Western push for democratization can be read as part of the process of

opening up the South for Northern investment and trade.48

There is something suspicious about the US and other Western

powers preaching democracy and freedom for all. After all, in the

past these same countries actively subverted democratic regimes

in Guatemala, Nicaragua, and Chile that rejected business as usual

in favor of more radical popular agendas that called for nationalization

of foreign-invested companies, protection of domestic industries,

better salaries and working conditions for labors in companies

owned by foreign multinationals, and reallocation of resources from

the wealthy to the poor. Nowadays, the US opposes populists such as

Hugo Chavez in Venezuela, Evo Morales in Bolivia, and Luiz Inacio

Lula da Silva in Brazil who reject neoliberal policies and oppose a

‘free trade’ zone for the Americas. The US and its allies also continue

to support authoritarian regimes such as Saudi Arabia and the

decidedly nonliberal Pakistan when it is in their economic and

geopolitical interest to do so. And the US has tolerated without

much protest election fraud and other gross abuses of the democratic

process in countries from Haiti to Zanzibar, while condemning

the flawed process in Iran when it produced a leader not to the

administration’s liking and then cutting off aid to Hamas after its

landslide victory in Palestinian elections.

On the other hand, one problem with this view is that it assumes

MNCs prefer democracies to authoritarian states. But China’s

success in attracting foreign investment suggests most investors are

more concerned about political stability than regime type—and thus

unlikely to welcome democratization at lower levels of wealth.

Rather than being complicit in a grand conspiracy to exploit devel-

oping countries for their own economic gain, the broad public in the

West is more likely to support the promotion of democracy abroad

out of the genuine if misguided belief that democracy will lead to

economic development and resolve many of the problems of human

suffering and poor governance in developing countries.49
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Globalization enthusiasts had hoped that imitation, the diffusion

of best practices, and the mobility of trade and capital would lead to

a convergence on the institutions and practices of advanced Western

liberal democracies. Clearly this has not happened, at least not to the

extent predicted by advocates of globalization.

It is true there has been a global trend toward market-based

economies. However, rather than all states converging on a similar

form of market economy with common institutions, policies, and

modes of production, distinct varieties of capitalism have arisen as a

result of the embeddedness of institutions, cultural differences, and

dissimilarities in the political economy.50 Convergence or diver-

gence is largely in the eye of the beholder, and depends on which

countries and indices one examines, and the time frames one

assumes.51 Nevertheless, there has undeniably been more conver-

gence among developed states than developing states thus far.52 The

UNDP observes that for ‘the majority of countries the globalization

story is one of divergence and marginalization.’53

The picture is roughly the same for rule of law and good

governance. The authors of the World Bank’s ongoing study of good

governance conclude that there is no evidence of ‘any significant

improvement in governance worldwide, and if anything the evidence

is suggestive of a deterioration, at the very least in key dimensions

such as rule of law, control of corruption, political stability and

government effectiveness.’54

Even supporters of globalization acknowledge the problems and

the risks. In his spirited defense of the overall benefits of economic

globalization, Columbia University’s Jagdish Bhagwati recognizes

problems with financial liberalization and intellectual property

rules, and wisely recommends that governments take steps to

protect those who lose out in the transition.55 While calling for more

rather than less globalization, Financial Times editor Martin Wolf

laments the gross hypocrisy of rich countries in their treatment of

developing countries, complains that international financial institu-

tions have been captured by special interests, and criticizes the

WTO’s single undertaking, which requires developing countries

to submit to the full range of policies favored by rich countries to

become a member. He also concedes that successful Asian countries
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adopted policies that nurtured infant industries.56 Meanwhile, a US

National Intelligence Council report warned that globalization will

be rocky, leading to chronic financial volatility, widening income

gaps, deepening economic stagnation, political instability, and

cultural alienation. This will in turn foster ethnic, ideological,

and religious extremism, with an accompanying increase in violence

and terrorism.57

Given the many problems confronting developing countries,

China may seem to offer a new model for development, albeit one

that challenges aspects of the dominant legitimating narrative being

exported by Western countries and the international financial

institutions they control.

Thus, a third goal of this book is to critically analyze both views of

China as paradigm for developing countries and China as enfant

terrible, a threat to the West, and a problem case for law and devel-

opment and modernization theories. I shall argue that China is now

following the same general path—modified slightly in light of the

realities of the twenty-first century—of other East Asian countries

that have achieved sustained economic growth, established rule of

law, and usually developed constitutional democracies, albeit not

necessarily liberal democracies.58 This appears to be the most

successful ‘model’ for relatively large countries in the contemporary

era to achieve high levels of economic growth, implement rule of

law, and eventually democratize and protect the full range of human

rights through some form of constitutionalism.59 East Asia stands

out as the one eye-catching regional exception to the general pattern

of successful West versus unfortunate Rest.

At this stage of development, China is meeting or exceeding

expectations on most measures. Most notably, economic growth has

been phenomenal. Official growth rates may be inflated, and there

are many weaknesses in the economy. Nevertheless, no one denies

that China’s economic performance has been anything short of

impressive thus far, particularly in light of the disappointing

performance of so many other developing countries.

Moreover, consistent with the experiences of other countries in

Asia and elsewhere, the legal system has played a greater role in

economic growth in China than often suggested by those who belittle
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the importance of rule of law for development, and it is likely to play

an even greater role in the future.60 China has made significant

progress in a short time in improving the legal system, having

essentially begun from scratch in 1978.61 China’s legal system now

outperforms the average in its income class on the World Bank’s rule

of law index.62 Considerable progress has been achieved in strength-

ening other institutions as well, including people’s congresses and

government agencies. Despite an inevitable increase in social tension

as a result of economic reforms, China has remained relatively

stable, notwithstanding—or perhaps because of—the brutal crack-

down on demonstrators in 1989.

Chinese citizens are also generally better off. Most live longer;

more are able to read and write; most enjoy higher living standards.

Notwithstanding the repeated attempts by the US and its allies to

censure China for human rights violations and the steady stream of

reports from human rights groups claiming deterioration in rights

performance, China outperforms the average country in its income

class on most major indicators of human rights and well-being, with

the notable exception of civil and political rights.

In sum, China’s performance across a range of variables from

economic performance to elimination of poverty to the establish-

ment of a functional legal system and government institutions is on

the whole demonstrably superior to the performance of most African,

Middle Eastern, and Latin American countries with which it is often

lumped as a problem case. At least at this stage, China is, despite its

problems, an example of a relatively successful developing country.

Whether China will ultimately prove as successful as some of its

East Asian neighbors, and whether its rise will be peaceful or not,

remains to be seen. Many lower income countries make some initial

progress and show improvement in terms of economic growth, insti-

tutional development, and good governance given low starting

points. However, once they reach the middle income level, they get

bogged down. Powerful interest groups capture the reform agenda,

opposing further reforms or pushing for reforms that do not benefit

the broad public. Economic growth slows or reverses. The reform

momentum is dissipated. Some states settle into a stable but

dysfunctional holding pattern, while others sink into chaos and

Introduction20



become failed states. As discussed in Chapter 6, there are signs that

China is beginning to experience the middle income blues.

Even assuming China does follow other East Asian countries into

the upper ranks of wealthy, well-governed countries, the process of

development will take decades if not longer to reach a relatively

stable equilibrium, after which change will continue, albeit in less

dramatic fashion, just as it does in Euro-America. Moreover, capital-

ism, rule of law, democracy, and human rights are sufficiently

contested in theory and varied in practice that the final outcome in

China cannot be specified at this point—much to the chagrin of

those who would press their own version of liberal democracy on

China. As China negotiates modernity, and indeed postmodernity, it

may very well give rise to one or more novel varieties of capitalism,

rule of law, democracy, and human rights. On the other hand, there

is enough minimal determinate content to each of these four aspects

of modernity to provide a teleological orientation to the process that

is likely to survive into the next decades, barring extraordinary catas-

trophes that change radically the nature of contemporary society.

Is China then a paradigm? I shall argue there are aspects of China’s

experience that may be useful for other countries. However, China’s

developmental path does not provide a detailed blueprint to be

followed slavishly by other developing states today for a variety of

practical and normative reasons.

The East Asian Model (EAM) has come back into vogue since

countries in the region rebounded from the Asian financial crisis.

Notwithstanding debates about whether the model contributed to or

impeded economic growth and the wisdom of particular policies, the

general economic approach appears sound. The experience of China

and other Asian countries also suggests that good institutions and

rule of law are important once a country reaches a certain level of

wealth. More controversially, the East Asian experience suggests

that democracy may need to be postponed and limitations imposed

on civil and political rights in the name of social stability and

growth.

Even assuming the soundness of the EAM, other countries may

not be able to, or may not want to, follow it. Having democratized,

most developing states will not be able to restrict civil and political
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rights in the name of social stability and economic growth in the way

China and other East Asian states have. Citizens of other developing

countries may also object that the tradeoff is unnecessary in their

case or not worth it. In addition, other countries may not have the

political or economic power to resist external pressures to open the

domestic economy to foreign competition in the way China has.

More fundamentally, each country faces unique challenges and

opportunities. Along the way, many particular choices are made.

Some institutions gain power, some lose power; some segments of

society are made better off as a result of reforms, others are made

worse off. Accordingly, the story of modernization or law and devel-

opment in any given country is inevitably a story of politics—and

largely local politics at that. Thus, it is not likely that any single

model will apply everywhere. At minimum, the model would need

to be adapted in light of local conditions. Indeed, the key to the East

Asian success has been the willingness to be pragmatic.

China is certainly different than many developing countries in

terms of size, political power, the nature of the political system, and

the degree to which it can control its own economic destiny.

Nevertheless, despite the differences among successful Asian

countries and between Asian countries and other countries, mutual

learning is still possible. Thus a fourth goal is to explore what China

can learn from other countries engaged in the process of develop-

ment, democratization, and modernization, and conversely what

lessons China offers other developing—and perhaps even developed—

states.

Organization of this book and chapter synopses

The general structure of the book tracks the four main pillars of

modernity, taking up in turn China’s path of economic development

and variety of market-capitalism, human rights, rule of law, and

democracy. More specifically, Chapter 2 begins to situate China’s

quest for modernity within a broader comparative context by

comparing China’s path of development to the East Asian Model.
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The Model is drawn from the experiences of the five most successful

East Asian countries: Singapore, Japan, Hong Kong, Taiwan, and

South Korea. It is stated at a relatively high level of abstraction to

underscore areas of commonality among all or most of these

countries. The ensuing discussion highlights important dissimilar-

ities among them. I also draw comparisons to countries in Asia and

elsewhere that have been less successful.

Chapters 3 to 6 examine China’s performance on a number of

rights measures and other indicators of human well-being relative to

that of other countries. Chapter 3 presents a brief overview of the

PRC government’s official human rights policy and then turns to

China’s record on personal integrity rights and civil and political

rights. Chapter 4 examines social and economic rights and other

indicia of quality of life including poverty, infant mortality, life

expectancy, primary school enrollment, and government expend-

itures on education, health, and the military; law and order and

social stability as reflected in crime rates and the number of drug

users, suicides, divorces, and young mothers; women’s rights; and

cultural and minority rights. The quality of governance, measured

in terms of regulatory effectiveness, regulatory quality, rule of law,

and control of corruption, is postponed until Chapter 6.

The multi-country statistical studies used to place China within

an overall comparative framework are complemented by a more

detailed discussion of particular issues in each area to provide a more

complete picture of the rights situation in China.63 To avoid any

confusion—and the bogeyman of being accused of being an apologist

for a repressive regime—let me be clear. Despite China’s relatively

strong performance on a number of indicators given its level of

wealth, there are still many people living in relative and absolute

poverty; justified concerns about the rights of laborers, migrant

workers, women, and minorities; serious shortcomings in criminal

justice; major weaknesses in certain aspects of the legal system;

widespread corruption; frequent abuse of state power, and a host of

other good governance issues.

The government has generally acknowledged these shortcomings,

and continues to take steps to address them, although it has been less

forthright about defending the severe restrictions on the exercise of
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civil and political rights when the exercise of such rights is perceived

as threatening to social and political stability.64 However, as the

more detailed discussion demonstrates, most of these issues are

factually, legally, politically, economically, and normatively con-

tentious, and defy easy solution, especially for such a large develop-

ing country as China. Not surprisingly, and with some considerable

justification, government officials and even reform-minded

academics have expressed impatience with the international human

rights community for failing to appreciate the complexity of the

issues. They also claim that the critics discount the progress China

has made in improving people’s living standards and expanding

citizens’ freedoms while exaggerating the severity of its problems by

focusing on the relatively few cases involving political dissidents.

Many also take exception to what they see as heavy-handed

attempts to impose simplistic solutions that are normatively biased

toward liberalism and likely to be counterproductive given China’s

history and traditions, level of economic development, and current

legal and political institutions.

China is routinely subject to censure as one of the worst violators of

human rights by the United States and the international human rights

community, despite its superior performance to other countries at its

income level on most indicators. Chapter 5 argues that China is

subject to a double standard, and considers several explanations why.

Chapter 6 examines institutional development in China. The

primary objective is to examine the legal reform process in China

and what China’s efforts to implement rule of law reveal about our

understanding of the relationship between law and development.

Accordingly, I apply our current conceptual tools for describing,

predicting, and assessing legal reforms to the experiences in China.

In general, our descriptive metaphors tend to oversimplify the

reform process and fail to address the issue of prediction. Our ability

to predict success and failure and derive useful policy recommenda-

tions is limited by the abstractness of existing indicators for measuring

rule of law. And our ability to assess legal reforms meaningfully is

complicated by competing and contested standards and the long

time frame for reforms to take hold. Nevertheless, there has been

some progress in understanding and explaining the relationship

Introduction24



between law and development, and further studies will continue to

shed more light on the process. It would be a mistake to prematurely

give up on the revival of law and development, just as it was a

mistake for American academics to abandon ship in the earlier

round of law and development in the 1960s and 1970s. This chapter

also underscores the inherently political nature of reforms, and the

importance of adopting a pragmatic approach.

A second objective is to discuss why China is experiencing the

middle income blues, and what can be done about it.

Chapter 7 examines the ongoing debates about democracy. Many

of the countries in Asia and elsewhere that democratized at lower

levels of wealth have encountered difficulties sustaining economic

growth, achieving political stability, and consolidating democracy.

In contrast, East Asian countries that democratized at higher levels

of wealth have been more stable and prosperous. Not surprisingly,

Chinese leaders and most citizens have concluded that the main

issue at this stage is not democracy but stability and economic

growth (albeit with greater concern for social justice), and that

democratization would be counterproductive. However, since China

will most likely eventually democratize, I consider what type of

democracy is likely to take hold.65 I suggest some form of nonliberal

elitist democracy found in other Asian countries is most likely in

China as well.

Chapter 8 considers the implications of China remaining a social-

ist state or democratizing for economic growth, rule of law, human

rights, and geopolitical stability. While no one can predict the future,

democracy is clearly no panacea, and will not resolve many of the

pressing issues China now faces or necessarily make the world a

safer place.

Chapter 9 concludes with some thoughts on the challenges China

faces in replicating the success of other East Asian countries, and on

the utility of the East Asian Model for other countries.
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CHAPTER TWO

Déjà vu all over again: China and the

East Asian Model

The strong economic performance of Japan and the other Asian

Tigers, combined with the dismal results of developing countries

elsewhere, led to intense debates in the 1980s and early 1990s about

an East Asian Miracle, and the possibility of other countries following

an East Asian Model.1 The Asian financial crisis in 1997 cast doubt

on the Miracle and the viability of the Model. Champions of the affirm-

ative view of modernity and the superiority of Euro-American

institutions, practices, and values rushed to attribute the financial

crisis to cronyism, bad governance, and the very same ‘Asian values’

that were considered earlier to be one of the reasons for success. Alan

Greenspan jumped into the fray, opining that the crisis had acceler-

ated the trend toward American-style neoliberal capitalism and

away from the competing EAM: ‘What we have here is a very

dramatic event towards a consensus of the type of market system

which we have in this country.’2 Meanwhile, the fall of Suharto and

subsequent democratization in Indonesia, the strengthening of

democracy in Thailand, and the higher pre-crisis growth rates in the

Philippines put advocates of the view that a strong (soft-authoritarian)

ruling regime was necessary to ensure economic growth and stability

on the defensive.

As Asian economies fought their way back to prosperity, supporters

of the EAM mounted a counterattack. Most of the countries that had

followed the model were not the ones hardest hit by the crisis.



Among the countries to first follow the EAM and thus the most

wealthy and developed, Taiwan, Hong Kong, and Singapore escaped

relatively unscathed; only South Korea was devastated. Among the

more recent generation of countries to follow the EAM, China and

Vietnam were not directly impacted to a significant degree. Neither

country had democratized or engaged in rapid financial or capital

market liberalization. In addition to South Korea, the hardest-hit

countries were Indonesia, Malaysia, Thailand, and the Philippines.

Indonesia, Malaysia, and Thailand are borderline cases for the EAM.

Malaysia and Indonesia had for decades imposed few restrictions on

capital account transactions and had largely deregulated the financial

sector. Thailand, which democratized at a relatively low level of

wealth by the standards of the EAM, also gave in to liberalization

pressures. The Philippines, one of the more dysfunctional states in

Asia, never followed the EAM. It too however had leapt on the finan-

cial liberalization bandwagon.

Stiglitz, Williamson, and many others in Asia have argued that it

was not the model but rather the premature dismantling of the

model, and in particular a precipitous turn to financial and capital

market liberalization, that led to the crisis, just as rapid liberalization

has led to crises in other regions.3 Even critics of the Asian develop-

mental state acknowledge that attributing the crisis to Asian

cronyism was much too simple.4 Why, after all, had cronyism not

produced a financial crisis earlier? Nor could problems across the

region be explained solely by reference to weak financial systems,

poor corporate governance or industrial policy.5

In any event, Asian countries bounced back relatively quickly.

Meanwhile, China and Vietnam continued to grow at a blistering

pace. Moreover, some of the Asian countries that recovered did so by

ignoring the advice of the IFIs to one degree or another. Malaysia and

Vietnam imposed currency controls. Hong Kong spent billions to

prop up the currency. Thailand, South Korea, and Indonesia set up

special agencies staffed by technocrats to solve financial and corpor-

ate governance problems, liquidate insolvent financial institutions,

and manage their assets.6 Thailand actively promoted the develop-

ment of small businesses.7 South Korea pumped money into a

public–private project to support high-tech start-ups.8 It is true
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Thailand and especially South Korea also accepted much of the

advice of the IMF. In fact, they had little choice, as the IMF demanded

concessions as the quid pro quo for bailing them out. South Korea,

for example, opened its capital markets to foreign investors,

improved its stock markets, and privatized many state-run or state-

owned companies. Nevertheless, they continued to show signs of

divergence typical of the East Asian variety of capitalism.9

Malaysia’s response was more effective, faster, and less painful in

terms of decreases in employment and real wages than the IMF

approach.10 The IMF was also criticized for various policy blunders,

most notably prescribing tight fiscal policies based on crisis inter-

vention models developed for the very different conditions of Latin

American countries where high budget deficits were the norm rather

than the balanced budgets or surpluses of Asian countries.

In further support of the continued utility of the EAM, Asian busi-

ness practices and values played an important role in the recovery.

The high incidence of family businesses and the relational nature of

much business in Asian countries, for instance, helped cushion the

shock by providing a social welfare network in countries where the

social security system is typically weak and by making it possible to

raise capital to start over. Quite apart from the debates about the

crisis and its causes, supporters have argued that there are still many

aspects of East Asian capitalism worth maintaining, including ‘the

combination of rapid economic growth with decreasing poverty and

income inequality; companies that emphasize the interests of

workers, local communities and the national good and take a more

long-term view regarding the need to make profit; and rapid

modernization that preserves social stability and civil harmony.’11

In short, the economic recovery in Asia along with China’s march

to superpower status have again sparked interest in the EAM. To be

sure, there are still doubters. Some skeptics questioned the miracle

even before the Asian financial crisis.12 Similarly, some economists

have noted that China’s official growth rates are overstated and that

China’s growth has resulted in large part from productivity improve-

ments mainly from reallocation of labor from low to high productivity

sectors, in particular from agriculture to manufacturing and

services.13 Long-term growth however requires an increase in

China and the East Asian Model28



productivity within individual sectors. According to World Bank

studies, only one-fourth of China’s growth resulted from improve-

ments in each sector.14

Other commentators have also questioned whether there was

anything special about Asia’s success. Some argued that in fact Asian

states followed basic neoclassical principles and intervened very

little. Other skeptics allowed that there was considerable deviation

from such principles, as the works of specialists demonstrated,15 but

questioned whether an interventionist developmental state was the

reason for success.16 On this view, the success was due to other

factors: US support in Japan, Taiwan, and South Korea; favorable

international economic conditions; or ‘Asian values’ and the impact

of Confucianism, which led to an emphasis on education, hard work,

personal savings, a nationalistic desire for a strong state, and a will-

ingness to sacrifice personal interest in the name of the overall good.

The World Bank cited a number of factors: sound macroeconomic

management, including fiscal discipline and control of inflation;

high levels of private domestic investment, domestic savings, and

investment in education; agricultural policies that increased

productivity; promotion of exports; flexible labor markets; limited

price distortions; openness to foreign technology; a demographic

transition from high to low birth rates; politically insulated and

reasonably compensated technocratic leaders; a business-friendly

environment; and selective state interventions subject to strict

performance criteria—although the Bank was ambivalent at best

about the positive value of state interventions that deviated from

‘the neoclassical’ model.17 No doubt many factors were involved.

Nevertheless, the success of Asia as a region is still remarkable. That

this success is due to a variety of factors, some of them context

specific, in no way diminishes the achievement, though it may make

it more difficult for other regions to follow their lead.

John Williamson, the economist who first articulated the principles

of the ‘Washington Consensus,’ has acknowledged that successful

East Asian states deviated from some of his ten principles to one

degree or another.18 They generally followed the WC with respect to

fiscal discipline; the redirection of public spending to education,

health, and infrastructure; tax reforms to lower rates and increase
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the base (and to encourage foreign investment or promote

exports); competitive exchange rates;19 and secure property rights.

However, they were more circumspect about trade liberalization,

privatization, deregulation, interest rate liberalization, and financial

liberalization.

Williamson acknowledges that his emphasis on trade liberaliza-

tion was at odds with the policies that led to growth in East Asia. In

general, Japan, South Korea, and Taiwan imposed numerous limits

on foreign direct investment and imports, whereas Singapore and

Hong Kong, and now China, have been more open. Williamson

points out however that he did not take a position on how fast

countries should reduce protective measures, and he now allows

that there may be occasions when protection of infant industries

makes sense. He also acknowledges that the results of privatization

have been mixed, and that privatization has had no consistent effect

on wages, prices, output quality, or employment. Whatever the

economic merits, he concedes privatization is widely unpopular

with the public because of problems with corruption and the sale of

domestic assets to foreign companies (the latter also a major concern

in the US, first with Japan in the 1980s and now with China).

Williamson now also concedes that interest rate liberalization

should come at the end of the process of financial liberalization, and

must be accompanied by financial supervision.

One of the key remaining areas of contention is over industrial

policy. Williamson disagrees with Stiglitz and others who attribute

the East Asian success to allocation of resources to particular indus-

tries. Rather, he believes that the Asian financial crisis demon-

strated the problems with this approach, including high debt to

equity ratios and the large number of bad loans. However, he now

also believes that there may be a role for government in promoting a

national innovation system and in igniting an investment boom by

subsidizing particular investments.

The renewed interest in the EAM has given rise to several new

issues. Even assuming there is an EAM, is China following it? Have

economic globalization and democratization undermined China’s

ability to follow the developmental state path of earlier countries?

Why have other Asian states failed to achieve the same impressive
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results? Is the model applicable to other Asian states or elsewhere?

Are there ways of mitigating the negative aspects of the EAM?

The East Asian path to constitutional democracy

The economic aspects of the EAM have drawn the most attention.

However, the EAM—a notion which admittedly serves a useful

purpose only at a high level of generalization and conceals consider-

able diversity when subject to closer scrutiny—involves the

sequencing of economic growth, legal reforms, democratization, and

constitutionalism, with different rights being taken seriously at dif-

ferent times in the process. I will focus more on the relationship

between economic growth and these other factors than on the purely

economic aspects of the EAM, in part because others have discussed

the economic aspects at length, and in part because the assessment

of China’s performance to date requires the broader perspective.

The EAM involves:

(i) an emphasis on economic growth rather than civil and espe-

cially political rights during the initial stages of development,

with a period of rapid economic growth occurring under

authoritarian regimes;

(ii) a pragmatic approach to reforms, with governments following

some aspects of the WC and rejecting or modifying others; in

particular, with governments adopting most of the basic

macroeconomic principles of the Washington Consensus for

the domestic economy; rejecting or modifying the neoliberal

aspects that would greatly reduce the role of the state through

rapid privatization and deregulation, with the state also more

active in reducing poverty and in ensuring minimal material

standards to compete in a more competitive global economy;20

and modifying the prescribed WC relationship between the

domestic and global economy by gradually exposing the domes-

tic economy to international competition while offering some

protection to key sectors and some support to infant industries;
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(iii) as the economy grows and wealth is generated, the government

invests in human capital and in institutions, including

reforms to establish a legal system that meets the basic

Fullerian requirements of a procedural or thin rule of law;21

over time, as the legal system becomes more efficient,

professional, and autonomous, it comes to play a greater role

in the economy and society more generally;

(iv) democratization in the sense of freely contested multiple

party elections for the highest level of office is postponed until

a relatively high level of wealth is attained;

(v) constitutionalism begins to emerge during the authoritarian

period, including the development of constitutional norms

and the strengthening of institutions; social organizations

start to proliferate and ‘civil society’ begins to develop, albeit

often a civil society with a different nature and political

orientation than in Western liberal democracies, and with

organizations with a political agenda subject to limitations;

citizens enjoy economic liberties, rising living standards for

the vast majority, and some civil and political rights although

with limitations especially on rights that involve political

issues and affect the control of the regime; judicial independ-

ence remains limited, with the protection of the full range

of human rights and in particular civil and political rights

suffering accordingly;

(vi) there is greater protection of civil and political rights after

democratization, including rights that involve sensitive polit-

ical issues, although with ongoing abuses of rights in some

cases and with rights frequently given a communitarian or

collectivist interpretation rather than a liberal interpretation.

This very roughly describes the arc of several Asian states, albeit

with countries at various levels of economic wealth and legal system

development, and with political regimes ranging from democracies

to semi-democracies to socialist states.22 South Korea and Taiwan

have high levels of wealth, rule of law compliant legal systems,

democratic government, and constitutionalism. Japan does as well,

although it is a special case given its early rise economically and the
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post-war colonial influence of the US on legal and political institu-

tions. Hong Kong, Singapore, and Malaysia are also wealthy, with

legal systems that fair well in terms of rule of law, but are either not

democratic (Hong Kong) or are nonliberal democracies dominated by

a single party (Singapore and Malaysia). Thailand, less wealthy than

the others, has democratized, but has a weaker legal system and,

under Prime Minister Thaksin, adopted policies that emphasize

growth and social order rather than civil and political liberties.23

China and Vietnam are at an earlier stage. They are lower-middle and

low income countries respectively, and have legal systems that

outperform the average in their income class but are weaker than

the rest. They remain effectively single-party socialist states, with

varying degrees and areas of political openness.

There are also examples of less successful paths in Asia (and

elsewhere). Some involve countries that democratized at lower

levels of wealth: Indonesia, India, the Philippines, and Cambodia.

Others involve authoritarian systems that failed to invest in human

capital and institutions: North Korea, Laos, and Myanmar. The

latter tend to have the weakest legal systems and to be mired in

poverty, with all of the human suffering that entails.24 When authori-

tarianism fails, it fails badly.

The mutual reinforcement of rule of law and
economic growth

Five East Asian countries or jurisdictions rank in the top quartile on

the World Bank’s rule of law index: Singapore, Japan, Hong Kong,

Taiwan, and South Korea. This is an astonishing achievement given

the well-documented failures of the earlier law and development

movement and its more recent reincarnation under the banner of

rule of law and good governance.25 Apart from North American and

Western European countries, Australia, and Israel, the only other

countries in the top quartile are Chile and French Guiana from Latin

America, Slovenia as the lone (non)representative from Eastern
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Europe, and a handful of small island states and oil-rich Arab

countries.26

The seemingly random countries in this odd grouping have one

thing in common: wealth. All of the countries in the top quartile of

the World Bank rule of law index, including the East Asian countries,

are high or upper-middle income countries. This is consistent with

the general empirical evidence that rule of law and economic devel-

opment are closely related (r � .82, p � .01—see Table 2 below), and

tend to be mutually reinforcing.27 Notwithstanding theoretical

arguments for and against the claim that rule of law contributes to

economic development, the empirical evidence is surprisingly

consistent and supportive of the claim that implementation of rule

of law is necessary though by no means sufficient for sustained

economic development.28

Asia is often considered to be an exception to the general rule

requiring rule of law for sustained economic growth.29 However, the

role of law in economic development in Asia is frequently underesti-

mated because of the tendency to elide rule of law with democracy

and a liberal version of rights that emphasizes civil and political

rights.30 Although the political regimes may not have been demo-

cratic and the legal systems may not have provided much protection

for civil and political rights in some cases, the Asian countries that

experienced economic growth generally have scored high with

respect to the protection of economic interests and the facilitation of

economic transactions. A survey of economic freedoms in 102

countries between 1993 and 1995 found that seven of the top twenty

countries were in Asia.31 Economic freedoms include protection of the

value of money, free exchange of property, a fair judiciary, few trade

restrictions, labor market freedoms, and freedom from economic

coercion by political opponents. Six states—Japan, South Korea,

Taiwan, Hong Kong, Singapore, and China—experienced sustained

growth over 5% for the period from 1965 until 1995.32 The legal

systems of these countries measure up favorably in terms of economic

freedoms and rule of law, with the possible exception of China.

However, even in China, the legal system has improved signifi-

cantly in the last twenty-five years, particularly in the commercial

area. In contrast, the legal systems of most of the low growth

countries are among the weakest in the region. Table 1 presents a
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percentile ranking of Asian legal systems based on the World Bank’s

rule of law index for the years 1996 and 2002.33 Countries with better

legal systems tend to have higher growth and more wealth, and vice

versa. The relationship between GDP and rule of law is actually

stronger in the Asian region (r � .91) than for countries overall

(r � .82), as indicated in Table 3 below.

Despite such consistent and seemingly overwhelming evidence,

there are still good reasons to be cautious in reaching broad conclu-

sions about the relationship between rule of law and economic

growth. Defining and measuring rule of law remains an issue.34

Several of the main empirical studies relied on subjective measures

from three sources, the ICRG and BERI surveys and the World Bank

rule of law index.

The relationship between rule of law and economic growth also

appears to be nonlinear.35 Rule of law may not be necessary or as

significant where a country is very poor and the economy is largely

rural based. A formal legal system that meets the standards of rule of
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Table 1. World Bank Rule of Law Rankings (percentiles)

Country 2002 1996

Singapore 93.9 99.4
Japan 88.7 88.0
Hong Kong 86.6 90.4
Taiwan 80.9 84.3
South Korea 77.8 81.9
Malaysia 69.6 82.5
Mongolia 64.9 70.5
Thailand 62.9 71.1
China 51.5 37.3
Vietnam 44.8 34.9
Philippines 38.1 54.8
Indonesia 23.1 39.8
Cambodia 20.1 16.9
North Korea 14.7 13.9
Laos 12.9 4.8

Myanmar 2.1 5.4

Source: The World Bank Group, Governance Matters In: Governance Indicators for

1996–2002. All tables and figures using this dataset were based on data as reported in

2003. www.worldbank.org/wbi/governance/govdata2002.
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law is costly to establish and operate. In some cases, norms of gener-

alized morality, social trust, self-enforcing market mechanisms, and

informal substitutes for formal law may provide the necessary

predictability and certainty required by economic actors for a

fraction of the cost.

Formal and informal law, public ordering and private ordering are

complementary in many ways. Family businesses, networks of

personal relationships, and private orderings exist in all legal systems,

although the cultural, economic, political, and economic context may

vary from one country to the next, leading to differences in the degree

of importance or variations in particular practices.36 Since they are

not perfect substitutes, each can support and help overcome the

weaknesses of the other. In general however, relationships and social

networks, clientelism, corporatism, and informal mechanisms for

resolving disputes, raising capital, and securing contracts are at best

imperfect substitutes. Once a country reaches higher levels of eco-

nomic development, the costs of a formal legal system are easier to

bear. It is no accident that richer countries have better legal systems.

Critics who challenge the relationship between rule of law and eco-

nomic development often note that in some cases courts have played

a minor role in enforcing contracts or resolving disputes, and empha-

size that these other informal institutions may provide substitutes

for formal court proceedings. While true, such substitutes operate

against a background of law, and often could not function without the

possibility of ultimately turning to the courts should other means for

resolving the dispute fail. Furthermore, dispute resolution is only one

of the economic functions of a legal system. The legal system also

performs an enabling function by creating the basic infrastructure for

transactions, including markets, security exchanges, mortgage sys-

tems, accounting practices, and so on. Of course, a legal system that

is compliant with rule of law serves many laudable functions other

than promoting economic growth, including limiting arbitrary acts of

government and promoting fairness and justice.

Rule of law is an ideal, which admits of degrees. Obviously the

legal systems in the prosperous Asian countries were not always so

well developed. As critics note, legal systems in Asia deviated to one

degree or another from the rule of law ideal. The legal systems—

relative to their current state if not to the weakest legal systems in
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the region—were slow and inefficient, in some cases corrupt, and

frequently set up a variety of barriers to civil litigation.37

Administrative officials were often allowed considerable discretion,

particularly in Japan where administrative guidance played a crucial

role in the development state.

On the other hand, the amount of discretion compatible with rule

of law is a hotly contested issue. Legal systems everywhere allow for

administrative discretion, and employ a variety of legal, social, insti-

tutional, and political means for restraining and checking the discre-

tion of bureaucrats. Chan highlights the role of ‘inclusionary

institutionalism’ in Asian developmental states. Industry groups,

consultative committees, and social networks provided a channel

for the flow of interaction back and forth between the state, industry,

and society. They thus helped nondemocratic governments over-

come information problems, allowing them to respond effectively to

changing economic conditions. In addition, the system performed a

commitment function, creating a structure of rights and expecta-

tions that reduced uncertainty and bolstered investor confidence.

‘By making information available to all, by ensuring policies are

transparent, and by creating a forum for mutual interaction and feed-

back, the [system] eliminated uncertainty and mistrust on the one

hand, and on the other erected a de facto constitutional framework

in which co-operative economic decision-making is guaranteed.’38

The nature of the system varied from country to country. In Japan,

a ‘pervasive consensual, consultative style’ of administrative

guidance developed where government agencies worked closely with

key industrial actors; in Korea, the government at times more aggres-

sively orchestrated events in command-like fashion; and in Taiwan,

where small and medium-sized businesses played a greater role, the

government relied more on arms-length incentives to steer private

firms while promoting development of new fields or industries

through the sponsorship of research and development. In all cases,

networks of formal and informal relationships played a key role.39

Thick conceptions of rule of law—which incorporate into the

conception of rule of law different elements of political morality,

including different varieties of capitalism with their corresponding

conceptions of the proper role of the state (such as the development

state as opposed to the minimalist neoliberal state, the limited
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liberal state, or the most expansive social welfare or progressive

state)—will differ with respect to issues such as administrative

discretion and administrative law more generally.40

The legal systems in Japan, Taiwan, South Korea, Hong Kong,

Singapore, and now China during their period of growth were still

stronger and more functional than other legal systems in the region.

Critics often speak of the ‘lack’ or ‘absence’ of rule of law during the

period of high growth, as if rule of law were a discrete variable and

either present in perfect form or completely absent. This way of speak-

ing suggests that the legal system was wholly dysfunctional, imposed

no limits whatsoever on administrative discretion or state actors, or

provided no relief for private parties seeking to settle disputes. But

surely the legal system did not just suddenly jump into the top quar-

tile of countries on the World Bank rule of law index. Even most crit-

ics allow that the legal system played some role in the economy, and

acknowledge that practices such as administrative guidance existed

in a regulatory environment that included legal limits as well as polit-

ical, institutional, and economic constraints. Of course, growth rates

might have been even higher had the legal systems been stronger.

The role of the legal system has naturally changed over time, and

is still continuing to change. As the legal systems became stronger

and more professional, they have played a greater role in both

economic and noneconomic matters. In Japan, poor economic per-

formance and the Asian financial crisis have led to the restructuring

of the bureaucracy and attempts to curtail administrative guidance,

which is now subject to tighter legal restrictions and judicial review.

Globalization and domestic pressures have also led to proposals to

overhaul the legal profession and legal education, a hot issue in

South Korea as well.

Perhaps most worrisome for policy-makers, implementing rule of

law and achieving economic growth are complicated tasks. Even those

at the center of the new law and development movement acknowledge

the persistent difficulty in operationalizing the relation between law

and development, and the inability to specify with any reasonable

degree of certainty precisely what is required at what stage for eco-

nomic development. The problem in a nutshell is that rule of law is

consistent with considerable institutional variation. The general prin-

ciples of a thin rule of law are too abstract to provide determinate
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advice on issues such as what the proper standing requirements should

be for civil litigation, how many lawyers there should be and whether

they should be allowed to charge contingency fees, or whether courts

should adopt a purposive or positivist form of interpretation.

To complicate matters further, the rule of law agenda has continu-

ally expanded. During the 1990s, in addition to the procedural and

institutional features of a thin rule of law, the new law and develop-

ment movement, spearheaded by international financial organiza-

tions and development agencies, incorporated under the banner of

rule of law the substantive principles of the WC. 41 Faced with dismal

results in many countries, including the financial crisis in Asia and a

notable negative impact on social services and the most vulnerable in

Latin American countries and elsewhere, development agencies and

human rights activists then joined forces to expand the program even

further to take in a broader range of concerns, and thus built into the

rule of law and good governance agenda democracy, human rights,

and the particular norms and institutions of liberal democracies.42

The result has been greater conceptual confusion, with rule of law

becoming a slogan to advance whatever substantive agenda or 

wish-list of rights the speaker chooses. Not surprisingly, in Asia and

elsewhere, countries at low levels of wealth that have taken on the

broader agenda and attempted to democratize and implement a full

range of social and economic as well as civil and political rights have

often experienced disappointing results.

Investment in human capital and institutions

Performance on human rights standards, including measures of civil

and political rights, and other indicia of human well-being, is highly

correlated with wealth.43 As Figure 1 graphically depicts and Table 2

demonstrates, wealth is highly correlated with social and economic

rights (r � .92),44 women’s rights as measured by the Gender

Developmental Index (r � .93),45 good governance indicators such as

government effectiveness (r � .77), rule of law (r � .82), and control

of corruption (r � .76), civil and political rights (r � .62),46 and

even physical integrity rights though to a lower degree (r � �.40).
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As countries become wealthier, they generally protect all rights

better. Asian countries are no exception.

civil and political rights

The World Bank’s Voice and Accountability scale incorporates a

number of indicators measuring various aspects of the political

process, civil liberties, and political rights, including the right to

participate in the selection of government representatives and the
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 Good Government Practices

GDP Per Capita (Log 10)

102 103 104 105

102 103 104 105

G
oo

d 
G

ov
er

nm
en

t S
ca

le

–6

–4

–2

0

2

4

6

8
Human Development Index

U
N

D
P 

H
um

an
 D

ev
el

op
m

en
t I

nd
ex

0.0

0.2

0.4

0.6

0.8

1.0

Voice And Accountability

GDP per Capita (Log 10)

102 103 104 105

GDP per Capita (Log 10)

102 103 104 105

GDP per Capita (Log 10)

Vo
ic

e 
& 

Ac
co

un
ta

bi
lit

y 
Sc

al
e

–3

–2

–1

0

1

2
Physical Integrity

Ph
ys

ic
al

 In
te

gr
ity

 S
ca

le

0

1

2

3

4

5

6

Fig. 1. Wealth Effect (GDP) on Rights Performance

Sources: Good Government Practice combines the World Bank Governance Indicators for

Rule of Law, Government Effectiveness, and Control of Corruption. Human Development

Index: UNDP, Human Development Report 2003, Human Development Indicators.

http://hdr.undp.org/reports/global/2003/indicator/index.html. Voice and Accountability:

World Bank Governance Indicators for 1996–2002. Physical Integrity: Mark Gibney,

Political Science Terror Scale. http://www.unca.edu/politicalscience/faculty-staff/

gibney_docs/pts.xls. GDP figures are from the World Bank Group, World Development

Indicators, World Development Indicators (CD-ROM, current through 2003).

http://www.unca.edu/politicalscience/faculty-staff/gibney_docs/pts.xls
http://www.unca.edu/politicalscience/faculty-staff/gibney_docs/pts.xls
http://hdr.undp.org/reports/global/2003/indicator/index.html


Table 2. Correlation of Wealth and Measures of Development

Measure Region

All Africa Asia Australia and Caribbean Former Soviet Latin America Middle East Western 
Pacific Influence Europe

Human 0.92** 0.88** 0.93** 0.97** 0.86** 0.97** 0.88** 0.93** 0.94**
development
index (HDI)
2001

Gender-related 0.93** 0.87** 0.92** 0.98* 0.89* 0.97** 0.90** 0.92** 0.83**
development
index (GDI)
2001

Rule of Law 0.82** 0.58** 0.91** 0.95** 0.90** 0.81** 0.64** 0.89** 0.92**
Government 0.77** 0.49** 0.90** 0.98** 0.92** 0.85** 0.69** 0.78** 0.91**

Effectiveness
Control of 0.76** 0.55** 0.88** 0.96** 0.81** 0.83** 0.67** 0.77** 0.86**

Corruption
Voice and 0.62** 0.29 0.50* 0.94** 0.75* 0.73** 0.34 0.18 0.85**

Accountability
PTS 2002 —0.40** �0.22 �0.42 �0.74 �0.71* �0.21 0.10 �0.25 �0.48*

(AI & State)

N 174 41 19 6 10 20 20 15 23

Cell entries are Pearson’s R coefficients. Dependent variable is natural log of GDP per capita *p � .05, **p � .01.

GDI source: UNDP http://222.undp.org/hdr2003/pdf/hdr03_HDI.pdf. Data are as of March 2003. The data are now available at http://hdr.undp.org/statistics/data/indic/ indic21811.htinl.

For calculation of the GDI, see http://hdrc.undp.org.in/APRI/metho/GDI.htm.

http://222.undp.org/hdr2003/pdf/hdr03_HDI.pdf
http://hdr.undp.org/statistics/data/indic/indic21811.htinl
http://hdrc.undp.org.in/APRI/metho/GDI.htm


independence of the media.47 The East Asia region falls squarely in

the middle among all regions as shown in Table 2. However, there is

a considerable range within the Asian region as indicated in Figure 2.

Japan and Taiwan score reasonably well, though not as high as the

US and France, whereas Vietnam and China are in the lowest 10%.

The differences in performance are largely consistent with vari-

ations in levels of wealth, although clearly ideology, the nature of the

political system, and others factors also play a role. Low income

democratic India and Indonesia, for example, score higher than

lower-middle and low income socialist China and Vietnam.
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Voice and accountability, 2002
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Nicaragua (LI)
Hong Kong (HI)
Philippines (LM)

Thailand (M)
Brazil (UM)
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Romania (LM)
Singapore (HI)

South Korea (UM)
South Africa (UM)

Taiwan (UM)
Japan (HI)

Poland (UM)
Chile (UM)
France (HI)

United States (HI)

Fig. 2. Civil and Political Rights: Voice and Accountability 2002

Notes: LI refers to lower income countries; LM to lower-middle income; M to middle

income; UM to upper-middle income; HI to high income. I have used World Bank income

categories; however, the following countries have been ranked differently according to the

World Bank and the UNDP:

Country World Bank UNDP

Taiwan HI UM

South Korea UM HI

Malaysia M UM

Brazil UM LM

South Africa UM LM

Sources: World Bank Governance Indicators for 1996–2002 (2003).



On the whole, however, East Asian countries with a Confucian

influence, even if democratic, tend to do poorly relative to income

level on civil and political rights.48 Japan, Taiwan, Singapore,

Malaysia, Hong Kong, China, and Vietnam all underperform relative

to income.49 In contrast, South Korea, India, the Philippines,

Thailand, and recently Indonesia outperform the average in their

income class.50 Moreover, even the most democratic regimes in the

region score somewhat lower than the more liberal US and France.

In contrast, Asian countries tend to do much better, both relative

to civil and political rights and also to other countries in their

income group, on economic rights and other quality of life indicators

such as education, infant mortality, life expectancy, law and order,

and social stability (see Figure 3 and Table 4). East Asian govern-

ments also tend to outperform other countries in their income group

on good governance measures (see Tables 2 and 7).

poverty reduction

China and other Asian governments have attacked the bias of the

international rights community in emphasizing civil and political

rights over the right to subsistence, economic rights, and the right to

development. Their superior performance on these other measures

suggests that at least they are not simply being hypocritical. There is

still considerable room for improvement of course, and critics would

take issue with the assumption that there must be any tradeoff

between protecting civil and political rights and ensuring growth

and development.

Figure 3 presents the rankings for UNDP’s Human Development

Index based on data for 2002. The HDI measures the average

achievement in a country in three basic dimensions: a long and

healthy life based on life expectancy at birth; education and know-

ledge measured by adult literacy and combined primary, secondary,

and tertiary enrollments; and a decent standard of living as measured

by GDP per capita ($PPP). As one would expect, wealthier countries

everywhere, including in Asia, generally have higher HDI rankings,

with wealth constituting a more important factor than the nature of

political regime.
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However, the general composite measure fails to tell the whole

story. Higher levels of economic development and riches for some

are consistent with an impoverished life for many others. Asia as a

region has been relatively successful over the last decade in reducing

poverty, defined as the admittedly minimalist standard of living on

less than $1/day. In contrast, poverty in other regions has increased

or remained more or less the same.51

The performance of the East Asian region is somewhat deceptive

in that the results are skewed by the remarkable performance of

China, which lifted 12% of its population out of poverty in just nine

years. To be sure, even within China, poverty remains an issue, as

discussed in Chapter 4.52

Table 3 shows three ways of measuring human poverty. One

approach measures the percentage of the population below the

national poverty line defined as what that society considers neces-

sary to satisfy basic needs. Because countries will set the poverty line

at different levels, a wealthier, welfare-conscious country may have a

high percentage living in poverty and appear poorer. The second

approach measures the percentage of the population below uniform

poverty lines of $1 and $2 per day. Even when adjusted for purchasing
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Fig. 3. Social Economic Rights: UNDP HDI Ranking 2003

Source: UNDP Human Development Indicators (2003).



power parity (PPP), this income-based approach cannot fully capture

actual differences in the standard of living of poor people. While the

first two approaches measure consumption and income, a third

approach measures the impact of poverty directly. The Human

Poverty Index quantifies poverty in terms of life expectancy, access to

food and water, and education as measured by literacy rates.
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Table 3. Poverty Index

Country and Human Human poverty Population below income HPI-1 rank 
Development index (HPI-1) poverty line (%) minus 
Indicator Rank income

Rank          Value (%) $1 a day $2 a day National poverty
1990–2001 1990–2001 poverty line rank

1987–2000

26 Hong Kong (HI) — — — — — —
30 South Korea (HI) — — �2 �2 — —
58 Malaysia (UM) — — �2 9.3 — —
43 Chile (UM) 3 4.1 �2 8.7 17.0 1
28 Singapore (HI) 6 6.3 — — — —
65 Brazil (LM) 18 11.4 9.9 23.7 — �8
74 Thailand (LM) 24 12.9 �2 32.5 13.1 12

104 China (LM) 26 14.2 16.1 47.3 4.6 �13
85 Philippines (LM) 28 14.8 14.6 46.4 36.8 �6

106 Iran (LM) 31 16.4 �2 7.3 — 18
112 Indonesia (LI) 33 17.9 7.2 55.4 27.1 5
109 Vietnam (LI) 39 19.9 17.7 63.7 — �4
121 Nicaragua (LI) 44 24.3 82.3 94.5 47.9 �34
120 Egypt (LM) 47 30.5 3.1 43.9 16.7 18
111 South Africa (LM) 49 31.7 �2 14.5 — 31
127 India (LI) 53 33.1 34.7 79.9 28.6 �9
160 Tanzania (LI) 59 36.2 19.9 59.7 41.6 5

145 Zimbabwe (LI) 90 52.0 36.0 64.2 34.9 14

Sources: Columns 1–2 (Human poverty index): UNDP, Human and Income Poverty: Developing Countries.

www.undp.org/hdr2003/indicator/pdf/hdr03_table_3.pdf.

HPI rank is determined on the basis of the HPI-1 values. The HPI value is a composite score based on standard of

living measurements including life expectancy (probability of death before age 40), education level (adult illiteracy

rate), access to water (population without sustainable access to water), and access to food (children underweight for

age). The aggregation rule is specified in Technical Rule 1 of the UNDP 2003 report, at http://hdr.undp.org/

reports/global/2003/pdf/hdr03backmatter2.pdf.

Columns 3–5 (Population below income poverty line): World Bank, 2003, World Development Indicators 

(CD-ROM, current through 2003), http://hdr.undp.org/reports/global/2003/pdf/hdr03backmatter2.pdf.

The final column is calculated on the basis of ranking data in columns 1 and PPP$l data in column 3. A positive final

column figure indicates that the country performs better in income poverty than in human poverty, a negative the

opposite.

www.undp.org/hdr2003/indicator/pdf/hdr03_table_3.pdf
http://hdr.undp.org/reports/global/2003/pdf/hdr03backmatter2.pdf
http://hdr.undp.org/reports/global/2003/pdf/hdr03backmatter2.pdf
http://hdr.undp.org/reports/global/2003/pdf/hdr03backmatter2.pdf


Ultimately, it pays to look at the three measures concurrently. For

example, in comparison to other countries at its income level, China

has a relatively large number of people living on less than $1 day.53

But the actual standard of living in China, as measured by the HPI,

exceeds countries with higher income such as Iran and South Africa.

Asian countries vary dramatically in levels of poverty. India is by far

the worst, though poverty remains a problem in Vietnam, Indonesia,

the Philippines, China, and Thailand. However, some countries are

doing fairly well in reducing poverty relative to the number of people

with very low incomes, including China, the Philippines, and

Vietnam. Others have been doing poorly, especially Thailand but also

Indonesia, although Thailand has improved recently under Thaksin.

Of course, relative and even absolute poverty remains an issue in

developed countries as well. About 9% of the population lives on less

than $2/day in middle income Malaysia. Surprisingly given the com-

munitarian rhetoric of Lee Kuan Yew, Singapore’s poverty ranking is

out of line with its income level and HDI ranking. By way of compar-

ison, the US has the highest rate of poverty at 15.3% when measured

by the UNDP’s higher HPI-2 standard for developed countries. More

than 17% of the population in the US is income poor, with the

poverty line set at 50% of the median adjusted household disposable

income.54 While GNP reached a historic high in the United States in

1990, having grown over 25% in a decade, child poverty increased by

21% to where one in five American children lived in poverty.55

Almost 30% of the poor had no medical insurance in 1991. The lack

of medical insurance results in 18,000 premature deaths every year.56

economic ‘rights’ and other indicators of 
human well-being: infant mortality, life 

expectancy, and literacy rates

Table 4 on infant mortality, life expectancy, and education demon-

strates that wealth and war matter, with richer and less war-prone

Asian countries outperforming many African countries. Interestingly,

Japan, Hong Kong, and Singapore outperform the significantly wealth-

ier US in terms of infant mortality and life expectancy.
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Table 4. Infant Mortality, Life Expectancy, and Primary School Enrollment

Infant mortality rate Life expectancy at birth Net Primary School
(per 1,000 live births) (years) 2001 Enrollment Rate (% eligible
2001 age children)  2000–1

Hong Kong (HI) 3 Japan (HI) 81.3 Japan (HI) 100
Japan (HI) 3 Hong Kong (HI) 79.7 France (HI) 100
Singapore (HI) 3 France (HI) 78.7 Hong Kong (HI) 98
France (HI) 4 Singapore (HI) 77.8 Taiwan (UM) 99
South Korea (HI) 5 United States (HI) 76.9 South Korea (HI) 99
Taiwan (UM) 6 Chile (UM) 75.8 Poland (UM) 98
United States (HI) 7 Taiwan (UM) 75.6 Malaysia (UM) 98
Poland (UM) 8 South Korea (HI) 75.2 Brazil (LM) 97
Malaysia (UM) 8 Poland (UM) 73.6 United States (HI) 95
Chile (UM) 10 Malaysia (UM) 72.8 Vietnam (LI) 95
Romania (LM) 19 China (LM) 70.6 Singapore (HI) 91
Thailand (LM) 24 Romania (LM) 70.5 Romania (LM) 93
Philippines (LM) 29 Iran (LM) 69.8 Philippines (LM) 93
Vietnam (LI) 30 Philippines (LM) 69.5 China (LM) 93
Brazil (LM) 31 Nicaragua (LI) 69.1 Egypt (LM) 93
China (LM) 31 Thailand (LM) 68.9 Indonesia (LI) 92
Indonesia (LI) 33 Vietnam (LI) 68.6 Chile (UM) 89
Iran (LM) 35 Egypt (LM) 68.3 South Africa (LM) 90
Egypt (LM) 35 Brazil (LM) 67.8 India (LI) 83
Nicaragua (LI) 36 Indonesia (LI) 66.2 Thailand (LM) 85
South Africa (LM) 56 India (LI) 63.3 Nicaragua (LI) 81
India (LI) 67 South Africa (LM) 50.9 Zimbabwe (LI) 80
Zimbabwe (LI) 76 Tanzania (LI) 44 Iran (LM) 74

Tanzania (LI) 104 Zimbabwe (LI) 35.4 Tanzania (LI) 47

Sources: Column 1 (Infant Mortality Rate): UNICEF (United Nations Children’s Fund), The State of the World’s

Children (2003), www.unicef.org/sowc03/tables/table1.html. For Hong Kong’s infant mortality rate see CIA World

Factbook, Field Listing—Infant Mortality Rate. www.cia.gov/cia/publications/factbook/fields/2091.html.

Column 2 (Life Expectancy at Birth): UN Department of Economic and Social Affairs, Population Division, 2003. World

Population Prospects 1950–2050: The 2002 Revision. Database. www.undp.org/hdr2003/pdf/ hdr03_HDI.pdf.

Column 3 (Net Primary School Enrollment Rate): UNESCO Institute for Statistics, Correspondence on Adult and

Youth Literacy Rates. January. Montreal (2003), also available at UNDP, Basic Indicators for Other UN Member

Countries (2003), http://pooh.undp.org/maindiv/hdr_dvpt/statistics/data/indic/indic_291_1_1.html; Earth

Trends, Country Profiles: Population, Health, and Human Well-Being—Singapore, http://earthtrends.wri.org/

pdf_library/country-profiles/Pop_cou_702.pdf (displaying Singapore data from 1999). Taiwan data is based on

statistics compiled by the Taiwan Statistics Bureau, www.dghas.gov.tw/dgbas03/bs2/92chy/catalog.htm.

www.unicef.org/sowc03/tables/table1.html
www.cia.gov/cia/publications/factbook/fields/2091.html
www.undp.org/hdr2003/pdf/ hdr03_HDI.pdf
http://pooh.undp.org/maindiv/hdr_dvpt/statistics/data/indic/indic_291_1_1.html
http://earthtrends.wri.org/pdf_library/country-profiles/Pop_cou_702.pdf
http://earthtrends.wri.org/pdf_library/country-profiles/Pop_cou_702.pdf
www.dghas.gov.tw/dgbas03/bs2/92chy/catalog.htm


Vietnam and China, which score poorly on civil and political

rights, do well on primary school education, reaching levels compar-

able to that in the US. The Philippines and Indonesia, torn by

domestic strife and affected by the Asian financial crisis that
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Table 5. Public Spending Priorities (% GDP)

Country and Human Public Public Military
Development Indicator Expenditure Expenditure Expenditure
Rank on Education on Health 2001

1998–2000 2000

145 Zimbabwe (LI) 10.4 3.1 3.2
58 Malaysia (M) 6.2 1.5 2.2
17 France (HI) 5.8 7.2 2.5
111 South Africa (UM) 5.5 3.7 1.6
29 Taiwan (UM) 5.5 0.4 1.5
74 Thailand (M) 5.4 2.1 1.4
35 Poland (UM) 5.0 4.2 1.9
121 Nicaragua (LI) 5.0 2.3 1.1
26 Hong Kong 4.9* 1.6 —

7 United States (HI) 4.8 5.8 3.1
65 Brazil (UM) 4.7 3.4 1.5
106 Iran (LM) 4.4 2.5 4.8
43 Chile (UM) 4.2 3.1 2.9
85 Philippines (LM) 4.2 1.6 1.0
127 India (LI) 4.1 0.9 2.5
30 South Korea (UM) 3.8 2.6 2.8
120 Egypt (LM) 3.7 1.8 2.6
28 Singapore (HI) 3.7 1.2 5.0

9 Japan (HI) 3.5 6.0 1.0
72 Romania (LM) 3.5 1.9 2.5
160 Tanzania (LI) 2.1 2.8 1.3
104 China (LM) 2.1 1.9 2.3
112 Indonesia (LI) 1.0 0.6 1.1

109 Vietnam (LI) — 1.3 7.9

Sources: Column 1: United Nations Organization for Education, Science and Culture, UNESCO Institute for

Statistics, RE—Public Expenditure on Education as % of GNI, GDP, and Government Expenditure Table, 

www.uis.unesco.org/. Hong Kong education figure from report to ICESCR Committee.

Column 2: The World Bank Group, World Development Indicators 2003 (World Development Indicators 2003 

CD-ROM).

Column 3: Stockholm International Peace Research Institute, SIPRI Data on Military Expenditure,

http://web.sipri.org/contents/milap/milex/mex_data_index.html.

Taiwan data is based on statistics compiled by the Taiwan Statistics Bureau. Taiwan Statistics Bureau, 2002 Social

Indicators Contents, www.dgbas.gov.tw/dgbas03/bs2/92chy/catalog.htm.

www.uis.unesco.org/
http://web.sipri.org/contents/milap/milex/mex_data_index.html
www.dgbas.gov.tw/dgbas03/bs2/92chy/catalog.htm


increased poverty particularly in rural areas, suffer from relatively

high rates of children who do not receive a primary school education.

Thailand performs surprisingly poorly on this measure, reflecting to

some extent the impact of the Asian financial crisis, although

Thailand has historically underperformed on education relative to

other Asian countries and to its level of wealth, particularly with

respect to secondary enrollment rates.57

As Table 5 shows, Asian nations vary in the amount they spend on

education, health, and the military as a percentage of GDP. On the

whole, Asian states spend more on education than health, usually

considerably more, with the exception of Japan. In contrast, France,

the US, and Japan spend more on health than education, reflecting

higher medical costs but also greater wealth. No OECD country

spends less than 5% of GDP on health, whereas most developing

countries spend only 2–3%. Given differences in the size of the

economies, the actual amount spent varies widely. The WHO

estimates that $30–40 per person is the bare minimum needed to

provide basic health services. However, in 1997 the least developed

countries spent on average $6/person and low income countries $13,

compared to $125 in upper-middle income countries and $1,356 in

high income countries. Making matters even worse in poor coun-

tries, rural residents and those in the bottom 20% of income usually

receive a disproportionately small share of the medical services.58

equitable growth: equality and inequality in asia

While wealth undoubtedly affects the ability of governments to

provide education and health services to their citizens, how the gov-

ernment chooses to spend its money and how wealth is distributed

among the members of society are also crucial factors in the quality

of life of citizens, especially the most vulnerable in society. As Table

6 shows, Asian countries differ in terms of income distribution.59

However, they all are more equitable than some of the worst

offenders in Africa and Latin America. Indonesia, a low income

country long associated with crony capitalism under Suharto, fares

surprisingly well. Meanwhile Malaysia, a middle income country
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often linked with Indonesia in the Asian-values debates, fares rather

poorly. The Philippines not only suffers from low income but

also extreme income inequality. India, though poorer than China,

distributes the wealth more equitably.

Among the high income countries, Hong Kong, with its 

laissez-faire economic policies and colonial past, is the least
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Table 6. Income Inequality

Country and Human Share of Income or Richest 20% to Gini Index
Development Indicator Rank Consumption (%) Poorest 20% (%)

1990–2001 1990–2001 1990–2001

Poorest 20% Richest 20%

9 Japan (HI) 10.6 35.7 3.4 24.9
72 Romania (LM) 8.2 38.4 4.7 30.3

112 Indonesia (LI) 8.4 43.3 5.2 30.3
30 South Korea (HI) 7.9 37.5 4.7 31.6
35 Poland (UM) 7.8 39.7 5.1 31.6
17 France (HI) 7.2 40.2 5.6 32.7
29 Taiwan (UM) 6.7 41.1 6.2 34.5

120 Egypt (LM) 8.6 43.6 5.1 34.5
109 Vietnam (LI) 8.0 44.5 5.6 36.1
127 India (LI) 8.1 46.1 5.7 37.8
160 Tanzania (LI) 6.8 45.5 6.7 38.2
104 China (LM) 4.7 46.6 7.9 40.3

7 United States (HI) 5.4 46.4 8.9 40.8
28 Singapore (HI) 5.0 49.0 9.8 42.5

106 Iran (LM) 5.1 49.9 9.8 43.0
74 Thailand (LM) 6.1 50.0 8.2 43.2
26 Hong Kong (HI) 5.3 50.7 9.6 43.4
85 Philippines (LM) 5.4 52.3 9.7 46.1
58 Malaysia (UM) 4.4 54.3 12.3 49.2

145 Zimbabwe (LI) 4.6 55.7 12.1 56.8
43 Chile (UM) 3.2 61.3 19.2 57.5

111 South Africa (LM) 2.0 66.5 33.3 59.3
121 Nicaragua (LI) 2.3 63.6 16.8 60.3

65 Brazil (LM) 2.2 64.1 31.5 60.7

Sources: World Bank, World Development Indicators (CD-ROM, current through 2003), also available at

http://hdr.undp.org/statistics/data/indic/indic_133_1_1.html (Column 1), http://hdr.undp.org/statistics/data/indic/

indic_134_1_1.html (Column 2), http://hdr.undp.org/statistics/data/indic/indic_137_1_1.html (Column 3),

http://hdr.undp.org/statistics/data/indic/indic_138_1_I.html (Column 4). For Taiwan data see Report on The Survey

of Family Income and Expenditure in Taiwan Area, Republic of China, www.129.tpg.gov.tw/mbas/doc4/eng/

conte91.htm (last visited Dec. 30, 2004). Taiwan HDI rank is an estimate.

www.129.tpg.gov.tw/mbas/doc4/eng/conte91.htm
www.129.tpg.gov.tw/mbas/doc4/eng/conte91.htm
http://hdr.undp.org/statistics/data/indic/indic_133_1_1.htm
http://hdr.undp.org/statistics/data/indic/indic_134_1_1.html
http://hdr.undp.org/statistics/data/indic/indic_134_1_1.html
http://hdr.undp.org/statistics/data/indic/indic_137_1_1.html
http://hdr.undp.org/statistics/data/indic/indic_138_1_1.html


equitable, though Singapore and the US are not far behind.

Conversely, Japan once again scores best, with South Korea and

France also doing relatively well.

The numbers may be deceptive in that they do not indicate long-

term trends. Malaysia, for example, reduced the spread in the 1980s

only to see the gap widen rapidly in the 1990s.60

diversity within successful east asian countries: two
variants for inequality and public expenditures

There are two variants of the EAM, which differ with respect to

inequality and public expenditures on health and education. Japan,

South Korea, and Taiwan have paid more attention to equitable

growth, whereas Singapore and Hong Kong have tolerated greater

inequality. The World Bank made much of the EAM’s growth with

equality, noting that inequality even decreased in several countries

during the boom years. However, the countries where there was a

substantial decrease (.08 or more in the Gini coefficient) started off

with high inequality. The average Gini coefficient for 1965–70 was

approximately .48 in Hong Kong, .50 in Singapore, .43 in Thailand,

.50 in Malaysia, and .40 in Indonesia. With the exception of

Indonesia, they all had higher average Gini coefficients in the 1980s

and 1990s—and still have considerably higher rates—than Japan,

Taiwan, and Korea. These three countries had average Gini

coefficients around .32 for 1965–70. In 2002, Taiwan had a Gini

coefficient of .35 and Korea .32. Only Japan became significantly

more egalitarian, at .25.

China began the reform era with one of the lowest Gini coeffi-

cients in the world—in the range of .15 to .22.61 Obviously it was not

going to be one of those countries where inequality declined as the

economy grew. Its rates of .40 to .45 for the last several years are

comparable to the rates of Hong Kong, Singapore, and Malaysia

during their take-off periods of rapid growth from 1960 to 1980 and

even to their rates today, although much higher than the rates for

Japan, Taiwan, and Korea.62 As discussed in Chapter 4, contrary to

general perceptions, some recent studies have shown no significant

increase, and indeed a decrease, in the Gini coefficient in China in
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recent years as a result of government policies to address concerns

about inequality.

China’s Gini coefficients are also in line with more general devel-

opment patterns. The average Gini coefficient for countries with a

real per capita income of less than $1,000 is .34. The average rises to

.46 when per capita income is between $2,001 and $3,000, and falls

to .33 when per capita income exceeds $6,000.63 What is striking is

that high income Hong Kong and Singapore, contrary to the popular

image of egalitarian East Asian developmental states, continue to be

much more inegalitarian than the world average.

Asian countries have also varied with respect to the allocation of

spending on health and education. The general trend both in Asia

and globally has been for increased spending on education as a

percentage of GDP. The average rate of spending on education in

Hong Kong, Korea, Singapore, and Malaysia was 2.5% of GDP in

1960, and 3.7% in 1989, with rates ranging from 2.8% to 5.6% in

1989. The average for all low and middle income countries was 1.3%

in 1960, and 3.1% in 1989.64 A decade later, most East Asian

countries were spending between 3.5% and 6.2% on education, as

indicated in Table 5.

China has spent less on public education as a percentage of GDP

than other East Asian states. According to UNDP figures, China

devoted on average 2.1% of GDP to education from 1998 to 2000, as

Table 5 shows. However, according to official government sources,

public expenditure has ranged from 2.5% in 1997 to 3.41% in 2002 to

2.79% in 2004, with the government committed to doubling

spending to 6.6% by the year 2010.65

China’s allocation of spending on basic and higher education has

been generally consistent with the pattern in other East Asian coun-

tries. From 1998 to 2000, 37.4% of China’s public expenditure on

education was for primary education, 32.2% for secondary, and

15.6% for tertiary.66 East Asian countries allocated on average

roughly 15% to tertiary education and 60–80% to primary and

secondary education during the period 1960–90.67 The World Bank

points out that although public expenditure on education as a

percentage of GDP in East Asian countries was not significantly

higher than in other developing countries, East Asian countries
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invested a greater share in primary and secondary education as

opposed to tertiary education, with the allocation to tertiary educa-

tion in Latin America and South Asia and Africa during similar

periods averaging 24%. The Bank concludes that investing more in

primary and secondary education contributes to greater and more

equitable growth.

Disaggregating education spending in Asia suggests that there

may not be a single most effective allocation of educational

resources. There are significant differences among the East Asian

states on spending for higher education. Singapore and Hong Kong,

both high income countries with economies dependent on financial

services and high technology rather than domestic manufacturing,

allocated 31% and 25% of their educational budget to tertiary edu-

cation in 1985. In contrast, Korea, Malaysia, and Thailand allocated

between 10% and 15% to higher education. The growing importance

of technological innovation in today’s highly competitive global

economy may justify higher investments in tertiary education. This

may be all the more the case for China as its rising superpower status

may restrict its ability to import certain technologies, highlighting

the need for domestically driven innovation, particularly but not

exclusively in the defense sector. In the last decade, spending on ter-

tiary education has increased at a rapid rate in middle income coun-

tries, China included, with much of the increase coming from

private spending in the form of higher tuitions.68 Families are willing

to invest more in higher education because of the high returns.

In China, the impact of education on income levels varies both by

level of education and location. Yao found that urban family income

levels rose as the education level of the head of household rose.69 An

urban worker with a university education earns 54–83% more than

an urban worker with a secondary education, who in turn earns

38–58% more than someone with just a primary school education. In

the countryside, the picture is more complicated. As in urban areas,

the lack of a primary school education greatly increases the likeli-

hood of poverty. However, while completing primary education had

a strong effect on income, completing secondary education had little

effect because rural production (agriculture and township village

enterprises) requires few skills and relatively little education.
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Educated rural youths generally must move to cities to find jobs that

will pay a higher return on their education. This might suggest that

the government policy, discussed in Chapter 4, of first ensuring

everyone in the countryside is able to obtain a primary education

before tackling the problem of ensuring universal secondary educa-

tion is correct. On the other hand, reducing poverty in the country-

side will require migration into cities of large numbers of rural youth

who will need more than a primary education to compete.

As for health spending, South Korea and Japan have had higher

public expenditure on health and a more balanced ratio of public

spending on health to education than the others. Taiwan, Singapore,

and Hong Kong (the greater China countries) have had reasonably

high public spending on education but less public spending on

health—relying on families and private spending to pick up the

health tab. The differences should not be overstated however. Even

South Korea and Japan rely heavily on families and social networks

to provide care for the elderly, to cushion the shock of unemploy-

ment and to address poverty and other social welfare needs.70

China seems to be going the way of Singapore, Hong Kong, and

Taiwan on public spending on education and health. While public

spending on education has increased steadily to 3.41% in 2002,

public expenditure on health was just 1.9% of GDP in 2000, in com-

parison to private health expenditure of 3.4%.71 Although total

health expenditure as a percentage of GDP rose slightly from 1991 to

2000, the government’s share of total health costs dropped from 22%

to 14%, with individual out-of-pocket spending increasing from

38% to 60%.72

Relying more on the private sector frees up money for other pur-

poses. Where is the money going? One might think it is going to the

military. With its pacifist constitution and military protection from

the US, Japan can afford to spend more on health and education. Not

surprisingly, Japan has the highest ratio of combined education and

health to military spending at 9.5 to 1. Thailand and the Philippines

spend more than five times as much on education and health as on

the military, the US more than three times, South Korea more than

two and half times, India twice as much, and China slightly less than

twice as much. However, in terms of actual percentage of GDP,
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China’s expenditure on the military is low: 2.3% in 2000, although

military budgets have been increasing by double figures every year.

Moreover, there is considerable debate among analysts about the fig-

ures. The Pentagon’s 2005 report estimated that China military

spending might be as high as $90 billion, three times the official

figure reported by Beijing. In response to criticism from the Pentagon

and Defense Secretary Rumsfeld alleging China’s military buildup is

a threat to global security, Chinese officials have ridiculed the

Pentagon’s estimates of military spending.73 They point out that in

absolute terms the US spends almost eighteen times as much as

China does on the military. Officials also claim that most of the

money is earmarked for improving salaries and working conditions,

and that some arms purchases are justifiable to modernize an anti-

quated defense system.

Whatever the differences in spending patterns, the bottom line is

that China is still doing relatively well in addressing poverty,

increasing longevity, and ensuring people are literate, although in

recent years the rate of overall improvement in some areas has not

kept pace with the high economic growth rate.74 What accounts for

this success despite relatively low rates of public spending?75 One

factor may be the size of the economy. While low as a percentage of

GDP, absolute spending is high by the standards of developing coun-

tries. This explanation assumes that economies of scale are more

important than per capita figures when it comes to poverty, literacy,

and health—there may be some truth to that, but it doesn’t seem like

that could be the whole story.

The effectiveness of family and social networks is surely another

factor. After all, other Asian countries have also relied heavily on

family networks and private spending. As the Chinese economy has

grown, many people have earned more, and built up considerable

savings. They are able to draw on these funds in times of need to bail

out family members facing a medical crisis or to send a relative to

school. Civil society and NGOs have also played an increasing role

in poverty reduction, both directly through financial donations and

through training programs and the provision of services.

Another possible explanation is that local governments are

playing a larger role than the numbers on public expenditure would
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suggest.76 Given the emphasis on social order, local governments

often find a way to appease protesting pensioners whose insolvent

employers are unable to pay them their benefits. Local governments

are also supposed to waive school fees for families that cannot afford

them. The forgone revenue may not count as public expenditure, but

the practice does help poor families get an education.

In any event, China has invested in human capital, more so in the

form of poverty reduction and primary and secondary education

than in health. Given the solid foundation, the government could

afford to spend less and let inequality grow at least for a period—

though that period now seems to be over. Longevity rates and other

indicators of well-being are now declining for some segments of the

population.77

The implications of the rising inequality for social stability and

political reforms are however not clear. Many countries, developing

and developed, have remained stable with much higher Gini coeffi-

cients. Arguably what may matter more is that people feel they have

a fair shot at succeeding. One of the keys to the East Asian success

has been the largely meritocratic nature of the system, often

attributed to the influence of Confucianism. Access to government

positions has been through a rigorous examination process. East

Asian governments have provided education and the basic material

conditions (housing, adequate food, and health services) to succeed.

After that, it has been up to the individual to make the best of it.78

In that sense, the story in China is mixed. Clearly many people in

China are getting rich and getting ahead because of corruption and

guanxi. However, there is still extraordinary opportunity and social

mobility. Peasants have gone on to own airlines; children whose

parents are illiterate attend the most prestigious universities and

become lawyers. Students must still pass a rigorous national exam-

ination to enter the best universities. As one might expect, a much

higher percentage of Chinese are optimistic about the chances of

their lives improving and of their children having a better life than in

developed European countries or in failed developing states, as

discussed in Chapter 7. Moreover, and somewhat surprisingly, even

the vast majority of laid-off state-owned employees acknowledge

that SOE reforms were required and in the national interest.79
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But even if China’s poor were discontent, there may be little they

could do. As in other countries, those left behind by China’s

economic reforms are marginalized and lack effective channels to

seek redress. That some people are much worse off may not lead to

instability as long as the majority of citizens still feel their standard

of living is improving. Fortunately, the government has repeatedly

acknowledged the moral obligation to address rising inequality.

institutional development: good governance
measures

Asian governments that promoted Asian values often unapologetic-

ally defended their heavy-handed paternalistic ways by arguing that

what mattered is the bottom line: economic growth, good govern-

ance, clean and effective civil servants. Table 2 shows that the Asia

region on the whole scores relatively high on measures of good

governance, including political stability, government effectiveness,

regulatory quality, rule of law, and control of corruption, with the

exception of voice and accountability where it ranked in the fiftieth

percentile.

‘Political stability and absence of violence’ combines several

indicators that measure the likelihood that the government will be

overthrown or destabilized by unconstitutional or violent means,

including terrorism. It is included as a good governance measure

because political instability and violence not only affect the ability

of the ruling regime to govern but deprive citizens of the ability to

peacefully select and replace those in power. ‘Government effective-

ness’ measures the provision of public services, the quality of the

bureaucracy, the competence and independence of civil servants,

and the credibility of the government’s policy commitments.

Whereas government effectiveness focuses on the institutional

inputs required to implement policies effectively, ‘regulatory qual-

ity’ focuses on the policies themselves. It includes measures of

market-unfriendly policies such as price controls or inadequate bank

supervision, as well as perceptions of excessive regulation of foreign

trade and business development, reflecting a bias toward neoliberal
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economic policies. ‘Rule of law’ measures the extent to which

people have confidence in and abide by the rules of society, how fair

and predictable the rules are, and how well property rights are

protected. The indicators include perceptions of incidence of crime,

the effectiveness and predictability of the judiciary, and the enforce-

ability of contracts. ‘Control of corruption’ measures perceptions of

corruption, the effects of corruption on business, and ‘grand

corruption’ in the political arena.

Again, there is wide variation within the region, largely consistent

with levels of economic development, as indicated in Table 7. In the

high income weight class, Singapore wins the gold in the four main

categories of good governance: government effectiveness, regulatory

quality, rule of law, and control of corruption. It also outperforms the

region in terms of voice and accountability and political stability,

and the others in the high income category for the latter but not the

former. The US takes the silver, with France and Hong Kong vying

for the bronze. Although Japan scored well on infant mortality, life

expectancy, income equality, and other quality of life measures, its

scores on government effectiveness and regulatory quality leave

something to be desired. While it ranks relatively high in rule of law,

it fares relatively poorly on the corruption scale mainly because of

grand political corruption.

While Taiwan outperformed the region on every measure, it under-

performed relative to others in its income group on every measure.

However, if classified as an upper-middle income country, as in the

UNDP rankings, then it would do quite well relative to others in its

income class. South Korea consistently outperforms the regional aver-

age. Moreover, relative to other countries in its upper-middle income

bracket, it outperforms in the four main categories, although it lags

behind in voice and accountability and political stability.80 Malaysia

outperforms the regional average on the four main indicators of good

governance and political stability, though it underperforms on voice

and accountability. It outperforms others in its group on government

effectiveness and slightly on regulatory control, rule of law, and control

of corruption, although it falls far short on voice and accountability.

Thailand, a middle income country according to UNDP standards

but classified as lower middle by the World Bank, outperforms the
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region and the average in the lower-middle income class by a wide

margin on every dimension.

China outperforms lower-middle income countries in political

stability, government effectiveness, and rule of law; it does slightly

better in control of corruption, and is about average in regulatory qual-

ity.81 However, it scores much lower on voice and accountability. The

Philippines, also in the lower-middle income category, scores high on

voice and accountability, low on political stability, outperforms the

income average on government effectiveness and regulatory quality,

but lags slightly behind on rule of law and corruption.
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Table 7. Quality of Governance (percentile rank, 2002)

Country and Human Voice and Political Government Regulatory Rule of Control of 
Development Indicator Accountability Stability Effectiveness Quality Law Corruption
Rank

7 United States (HI) 90.9 56.2 91.2 91.2 91.8 92.3
9 Japan (HI) 79.3 90.3 84.5 78.9 88.7 85.1

17 France (HI) 88.4 70.8 90.7 85.6 87.6 89.2
26 Hong Kong (HI) 53.5 85.4 88.7 90.7 86.6 90.2
28 Singapore (HI) 65.7 91.9 100.0 99.5 93.3 99.5
29 Taiwan (UM) 74.2 70.3 82.5 80.9 80.9 77.3
30 South Korea (HI) 67.7 60.5 79.4 76.3 77.8 66.5
35 Poland (UM) 83.3 69.7 71.1 71.1 70.6 69.1
43 Chile (UM) 84.3 85.9 86.6 90.2 87.1 90.7
58 Malaysia (UM) 42.4 61.6 80.9 68.6 69.6 68.0
65 Brazil (LM) 58.1 48.1 50.0 63.4 50.0 56.7
74 Thailand (LM) 57.1 62.7 64.9 65.5 62.4 53.6
72 Romania (LM) 61.1 58.4 46.4 55.7 54.1 45.4
85 Philippines (LM) 54.0 29.7 55.7 57.7 38.1 37.6

104 China (LM) 10.1 51.4 63.4 40.2 51.5 42.3
106 Iran (LM) 18.2 25.9 39.2 8.2 33.5 44.3
109 Vietnam (LI) 10.6 61.1 48.5 25.3 44.8 33.0
111 South Africa (LM) 70.7 42.7 69.1 69.1 59.8 67.5
112 Indonesia (LI) 34.8 12.4 34.0 26.3 23.2 6.7
127 India (LI) 60.6 22.2 54.1 43.8 57.2 49.5
120 Egypt (LM) 22.2 34.1 46.9 38.1 57.7 47.9
121 Nicaragua (LI) 52.0 47.6 17.5 39.7 32.0 39.7
145 Zimbabwe (LI) 7.1 8.6 22.2 4.1 5.7 6.2

160 Tanzania (LI) 37.9 35.7 36.1 33.5 38.7 15.5

Source: World Bank, Governance Matters III: Governance Indicators for 1996–2002 (2003).



In the low income category, India outperforms others in all

dimensions except political stability. Indonesia lags behind the

regional averages and other low income countries on political stability,

rule of law, and control of corruption, but outperforms others at its

income level in voice and accountability, government effectiveness,

and slightly in regulatory quality. Vietnam lags behind the region in

all categories except political stability. However, it outperforms

others in its income class in political stability, government effect-

iveness, rule of law, and control of corruption, though it lags far

behind in voice and accountability.

provisional summary: east asian model countries
versus countries in other regions

Successful Asian states including Singapore, South Korea, Japan,

Taiwan, and now Vietnam and China have implemented reforms,

including institution-building measures and investment in educa-

tion and human capital, which have benefited the broad populace.

As Table 3 shows, the relationship between wealth and human

rights performance in Asia and the Middle East is consistently

strong except with respect to civil and political rights, suggesting

that there is a culturally based antipathy to liberal values that

explains the variance in those regions.

In contrast, the relationship between wealth and all types of rights

is consistently weaker in Latin America and Africa, suggesting that

the culprit is dysfunctional governments that serve the rich, if they

serve anyone, at the expense of the general populace. Reform efforts

have largely been undermined by patronage systems in which state

leaders divert state assets into the hands of a few and the elite block

reform efforts aimed at benefiting the majority of citizens.82

Legal reforms, economic growth, and
democratization

Rule of law and democracy tend to be mutually reinforcing.83

However, rule of law need not necessarily march in lockstep with
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democracy, and in Asia and the Mid East several of the legal systems

that score highest in terms of rule of law are not democracies or are

illiberal democracies. To be sure, what constitutes a democracy is

subject to debate. In the UK, only 1.8% of the adult population was

eligible to vote as of 1832, and only 12.1% as of 1884, with women

receiving the right to vote only in 1930. In the US, only 5% of adults

were eligible to vote in 1824, with blacks obtaining the right to vote

only in 1870, and women following in 1920. Yet the US and the UK

were still considered exemplars of rule of law.84

Singapore and even more clearly Hong Kong show that liberal

democracy, or even a nonliberal version of democracy, is not a

precondition for a legal system that generally complies with the

requirements of a thin rule of law.

Contemporary Singapore has been described as a semi-democracy,

pseudo-democracy, illiberal democracy, limited democracy, man-

datory democracy, a ‘decent, non-democratic regime,’ a soft authori-

tarian state, and a despotic state controlled by Lee Kuan Yew (and

now his son).85 Critics note that elections are dominated by the

People’s Action Party (PAP) and opposition is tamed through the use

of defamation suits against political opponents, manipulation of

voting procedures, gerrymandering, and short campaign times.

Given the dominance of the PAP, accountability in Singapore is

achieved not so much through elections as through other means

such as allocating limited participation rights to the opposition,

inviting members of the public to comment on legislation, and the

use of shadow cabinets where PAP members are asked to play an

opposition role.

The primary role of law in Singapore is to strengthen the state,

ensure stability, and facilitate economic growth.86 Many decisions

are left to the state and political actors, primarily the Cabinet headed

by the Prime Minister. Civil society is limited, and characterized by

corporatist relationships between the state, businesses, labor

unions, and society. Administrative law tends to emphasize

government efficiency rather than protection of individual rights.

While individual rights are constitutionally guaranteed, they are not

interpreted along liberal lines. Lee Kuan Yew and other government

officials have invoked Asian values to emphasize group interests
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over individual interests, and to justify limitations on civil and

political rights, including limits on free speech such that citizens are

not allowed to attack the integrity of key institutions like the

judiciary or the character of elected officials without attracting

sanction in the form of contempt of court or libel proceedings. Labor

rights are also limited in the name of social stability and economic

growth. The paternalistic state promotes a substantive normative

agenda and actively regulates private morality and conduct, with the

government promoting social harmony and discouraging adversarial

litigation. On the whole, the judiciary tends to follow the govern-

ment’s lead. Although the reason for that seems to be a genuine

congruence of views on the part of most judges rather than overt

political pressure on the courts, in some cases judges who have

challenged the PAP have been reassigned.87

Despite the limitations on democracy,88 the use of the legal

system to suppress opposition, and a nonliberal interpretation on

many rights issues, Singapore’s legal system is regularly ranked as

one of the best in the world. It was ranked in the top 99th percentile

on the World Bank Rule of Law Index in 1996, and in the 93rd

percentile in 2002. By way of broad comparison, the US and the

average OECD rankings were in the 91st to 92nd percentiles for 1996

and 2002.

Like Singapore, Hong Kong has a well-developed legal system that

is largely the product of British colonialism. Until the handover to

the PRC in 1997, the system was widely considered to be an

exemplar of rule of law, notwithstanding the lack of democracy and

a restricted scope of individual rights under British rule. After the

handover, the legal system continues to score high on the World

Bank’s Rule of Law Index, with only a slight drop from 90.4 in 1996

to 86.6 in 2002.

With the change of government, however, has come a somewhat

different value orientation. Signs of the shift include pressure on the

media to toe the government’s line; limitations on free speech and

assembly and in particular the requirement that demonstrators

obtain prior approval from the authorities; consideration of a bill on

religious sects, urged by Beijing, to control Falun Gong, along with

the conviction of Falun Gong demonstrators; and the brouhaha over
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regulations required under Article 23 of the Basic Law dealing with a

variety of potential treats to national security from sedition to

disclosure of state secrets, which resulted in some 500,000 people

taking to the streets.89 The protesters, some of whom demanded

faster democratization including election of the chief executive in

2007, were also upset by a downturn in the economy and the

ineffective governance of Tung. Although the protests did result in

the Article 23 legislation being postponed and Tung stepping down,

the new government, backed by Beijing, rejected appeals to expedite

democratization.

Among Arab countries, Oman, Qatar, Bahrain, Kuwait, and the

United Arab Emirates are in the top quartile on the World Bank rule

of law index but have a 0 ranking on the 0–10 point Polity IV Index.

Conversely, just as nondemocracies may have strong rule of law

legal systems, democracies may have legal systems that fall far

short of rule of law. Guatemala, Kenya, and Papua New Guinea, for

example, all score highly on democracy (8–10 on the Polity IV Index)

and yet poorly on rule of law (below the 25th percentile on World

Bank rule of law index). Eight other countries receive an 8–10 score

on the Polity IV index and yet score below the 50th percentile of

countries on rule of law: Bolivia, Peru, Jamaica, Macedonia, the

Philippines, Moldova, Nicaragua, and Argentina.

Moreover, both democracy and rule of law are clearly related to

wealth. Empirical studies have yet to sort out the complicated causal

ways in which democracy, rule of law, and wealth interact to support

each other.90 However, one of the striking features of the successful

transition in Taiwan, South Korea, and more recently Thailand is

that the transition to democratization has come only after economic

growth reached relatively high levels.

In contrast, those countries that have attempted to democratize at

lower levels have generally failed in the past, often times reverting to

authoritarianism. Indonesia tried democracy just after independ-

ence from the Dutch between 1950 and 1957. The experiment

ended when Sukarno declared martial law. Thailand went through

numerous cycles of democratic elections followed by military-led

coups—there have been some seventeen coup attempts since 1932.

South Korea held elections in the 1960s and early 1970s before
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returning to authoritarian rule. The less-than-successful experi-

ments with democracy in the Philippines from 1935 led to the decla-

ration of martial law by Marcos in 1972. In Bangladesh, General

Zia reclaimed power in 1975 when the democratically elected

government was unable to make good on the promise of rapid devel-

opment. Adopting neoliberal economic principles and promising

rapid economic growth, Zia himself won elections in 1978 in a

landslide. However, he was replaced by General Ershad in 1982.

Nowadays, those states that have attempted elections at low

levels of wealth and with weak institutions continue to limp along

with low levels of economic development, pressing social order

problems, and massive discontent over the political system, as in the

Philippines, Indonesia, India, Cambodia, Bangladesh, and now

Timor-Leste, as we shall see in Chapter 7.

The experience of Asian countries is consistent with the experi-

ence of many countries elsewhere. As Pinkney points out, ‘what is

remarkable is that almost all third world countries have had at least

nominally pluralist political systems at some time in their history,

yet the majority did not (or could not) build on these to establish

durable forms of democracy.’91

Empirical studies demonstrate that democracies are unstable at

relatively low levels of wealth.92 They have a life expectancy of just

eight years when their per capita income is less than $1,000.93 Of the

twelve democracies established prior to 1950 with a per capita

income below $2,000, eight failed.

Poor democracies are particularly vulnerable to economic down-

turns. As Przeworski et al. note, ‘it is striking how fragile poor dem-

ocracies are. In countries with incomes under $2000, of the 116 years

during which declines in incomes occurred, twelve democracies fell

the next year.’94 The longer the economic decline, the more likely the

regime is to fail. Economic difficulties also adversely effect authori-

tarian regimes, but to a lesser degree. Democracies are also more sen-

sitive to overall income inequality. And whereas both democracies

and authoritarian regimes are threatened when the rich get richer, in

general only democracies are threatened when the poor get poorer.95

That wealth matters does not mean that there is a particular point

at which countries necessarily become democratic. There have been
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and still are rich authoritarian or semi-democratic states, in Asia and

elsewhere. Obviously, many countries have become democratic at

very low levels of wealth.96 And while per capita income is the best

predictor of the survivability of democracies,97 a few countries have

managed to sustain democracy against the odds, including India,

Costa Rica, Mauritius, Botswana, Jamaica, Trinidad, and Papua New

Guinea. Other than India, these are all small countries with popula-

tions less than five million and several below one million. With

some exceptions, they tend to be relatively wealthy by developing

country standards, to have distributed wealth reasonably equitably,

and to have invested in human capital and effective institutions.

Of course, not all authoritarian systems have succeeded in achieving

economic growth, implementing rule of law, or in making progress

on human rights and other indicators of human well-being. Whether

cause or result, most very poor countries are authoritarian.98 Since

neither poor authoritarian regimes nor poor democratic ones are

particularly good at ensuring growth, perhaps there is no need for

a tradeoff between democracy and development.99 If faced with a

choice between a bad democratic government and a bad authoritarian

one, most people would no doubt opt for a bad democratic one.

Authoritarianism is certainly more risky. You are more likely to get

miracles or disasters. Of the regimes that grew at an average rate of

7% per year for at least ten years between 1950 and 1990, all were

authoritarian except for the Bahamas (where tourism, money

laundering, and tax-haven revenues provided high per capita growth,

albeit for a small population). On the other hand, eight of the ten

countries with the lowest growth rates over a ten-year period were

also authoritarian.100

Chinese and other Asians need not be reminded that authoritarian

regimes may go badly astray. Laos, Myanmar, and North Korea are

unfortunate reminders. Successful reforms require at minimum

governments that are willing to invest in institutions and people,

sound economic policies, and some luck. But we do not need to base

our assessment of China on general empirical studies or a blind

choice between an authoritarian regime likely to produce miraculous

growth and one likely to fail miserably. There is a twenty-five-year

track record for China, and an even longer track record for Japan and
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the other Asian tigers. Fortunately for Chinese citizens, China is

following the path of Japan, South Korea, Taiwan, Hong Kong, and

Singapore—not Laos, Myanmar, and North Korea, or for that matter

the Philippines, Indonesia, Cambodia, Bangladesh, and India.

Constitutionalism and rights

Even during the authoritarian period in the successful Asian states,

legal reforms began to empower legal institutions and give rise to

constitutional norms, thus supporting nascent constitutionalism.101

Judicial independence was limited prior to democratization, and in

some cases even afterwards. The general pattern was for better

performance in terms of social, economic, and cultural ‘rights,’ good

governance, and law and order relative to civil and political rights.

Several caveats, qualifications, and disclaimers are in order. First,

the broad category ‘civil and political rights’ needs to be disaggre-

gated. As in Western countries in the eighteenth and nineteenth

centuries during their take-off phase, the successful Asian states

allowed certain sorts of freedoms, including some civil and political

rights. In the West, as in East Asia, capitalism preceded democracy.102

As noted, citizens in the successful East Asian countries enjoyed

economic freedoms even during the authoritarian era—they were

able to set up business and engage in trade and other economic

transactions. Their property was protected by both formal and

informal mechanisms, both vertically against takings by the state

and horizontally in their dealing with other nonstate economic

actors. In addition, their personal integrity was protected against

arbitrary actions by the state through functional criminal and

administrative law systems, provided they were not engaged in

political activities that challenged the state. They were allowed for

the most part to associate with whom they chose, to speak their

minds, and to engage in religious practices, provided again that in so

doing they did not challenge the state or threaten to disrupt social

order. They were also able to participate in politics in various ways,

even standing for office in local elections. But they were not given
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the right to stand for national elections or to elect their leaders—or if

they were, the outcomes of the elections were highly controlled. In

short, they enjoyed considerable freedoms, including some political

freedom, but in the context of a nondemocratic or nonliberal system.

Second, South Korea and Taiwan fit the model in that after dem-

ocratization the courts emerged as independent and authoritative

forces capable of handling even politically sensitive issues involving

controversial constitutional amendments and the criminal liability

of past presidents impartially.103 In contrast, other countries fit the

model, but in a negative way in that democratization at lower levels

of wealth has exacerbated or at least failed to resolve shortcomings

in the legal system, including problems with the authority and

independence of the judiciary. In Indonesia, corporatist ties between

judges and the political, military, and business elite have under-

mined the authority and independence of the judiciary.104 In

the Philippines, the courts continue to be so heavily influenced

by the politics of populist, people-power movements that basic rule

of law principles are threatened.105 Democratization alone is clearly

not sufficient to ensure an independent and authoritative judiciary.

Third, the degree of judicial activism varies dramatically from

country to country. The courts in South Korea, Taiwan, India, and

the Philippines are among the most activist. In Taiwan and India, the

courts have gone so far as to strike down constitutional amendments

as unconstitutional. In contrast, the Supreme Court in Japan has

rarely struck down laws. Courts in Singapore and Malaysia also

continue to interpret rights narrowly, relying on a positivist rather

than a purposive or natural law-based method of interpretation.

Fourth, activism is not the same as liberal. In Thailand, the courts

have shown a conservative inclination to side with entrenched

interest groups.106 Similarly, although Indian courts have come to

the aid of the disenfranchised in a variety of ways, the courts remain

organs of the state, with judges inclined by personal circumstances

and professional training toward moderate rather than radical

solutions.107 In Korea and the Philippines, court decisions are often

more a reflection of populism than liberal principles.108

In general, Asian courts tend to be very deferential on matters of

national security. National laws frequently prohibit or limit judicial
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review of many national security decisions. But even when judicial

review is possible, Asian courts have been reluctant to challenge

executive and parliamentary decisions involving national security.109

They also tend to impose more restrictions than liberals would

prefer on freedom of speech and the press, freedom of association,

and the exercise of religion.110

The restrictions on free speech and the press are most apparent in

North Korea and Myanmar, although Singapore, Malaysia, China,

and Vietnam are also known for tight limits on the press. But even

the more democratic countries in the region keep a short leash on the

press and free speech by citizens.

South Korean President Roh has declared that the government

will take legal action against any news organization that publishes

editorials containing false information regarding government policy

or personnel. In 2003, Roh personally brought a libel suit against four

major newspapers that allegedly defamed him and his family by

publishing falsehoods about his fund-raising activities and real

estate transactions.111

In Indonesia, after a period of expansive freedom of speech and the

press during the Habibe and Wahid years, the Megawati government,

supported by a public increasingly wary of unfettered expression,

pushed through a law that imposed several restrictions on freedom

of expression, assembly, and the press. The former editor of a daily

paper was found guilty of insulting the chairman of the Golkar party

currently serving as speaker of legislature, while another editor was

prosecuted for insulting Megawati.112

Meanwhile, in Thailand, the government or the army owns the

main free-to-air television stations. The government has also used

the leverage gained from licensing and advertisements to influence

press coverage, resulting in self-censorship and the sacking of editors

critical of the government.113 Freedom House therefore demoted

Thailand from ‘free’ to ‘partly free’ status.114 The Philippines was

also downgraded from ‘free’ to ‘partly free’ for failure to protect

journalists and to prosecute those who murder journalists.

Despite a liberal press, India continues to prosecute people who criti-

cize the judiciary, while libel cases remain common.115 Even in Japan, a

broad ban on incitement of illegal activities, permit requirements for
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demonstrations, and other restrictions allow the government

considerable room to limit free speech in the name of public order.116

To some extent, these broad differences are attributable to different

social and political philosophies, including majoritarian preferences

for social stability.117 To be sure, the Asian region boasts a wide divers-

ity of religious systems and cultural practices, cautioning against

simplistic conclusions based on stereotypes about Confucians or

Muslims or Asian communitarians. Surely by now we are all aware

of the need to avoid reifying, essentializing, and nationalizing

culture—how could we not be, given how often this rather obvious

point has been made? Nevertheless, numerous multiple-country

quantitative studies have demonstrated significant regional effects

with respect to democratization,118 labor rights,119 women’s rights,120

personal integrity rights,121 freedom from government intrusions,

rule of law and good governance,122 and cultural values123 that in turn

affect rights performance.124

Fifth, cultural rights and personal integrity rights have varied

depending on particular circumstances. Cultural rights have been

influenced by the degree of ethnic diversity, the amount of religious

conflict, and the extent to which ethnic or religious diversity has led

to calls for autonomy and independence. Personal integrity rights

have been affected by the degree of political stability, the need to

wage civil war or battle insurgents, and most recently concerns over

terrorism.125

Sixth, successful East Asian governments have taken seriously

their obligations to provide the necessary minimal material conditions

for human flourishing, subject to resource constraints largely in line

with GDP levels, as the empirical studies indicate. However, Asian

states have generally not treated economic and social ‘rights’ as jus-

ticiable. Rather, government policies reflect traditional paternalistic

beliefs that rulers are obligated to ensure the material and spiritual

well-being of the people. In East Asian countries, this belief derives

largely from Confucianism; in other countries it may be supported

by Buddhism, Islam, or other belief systems. While such traditions

are grounded in a nonliberal worldview, they nonetheless provide a

normative basis for social, economic, cultural, and collective rights

claims today.

China and the East Asian Model 69



More recently, in response to the normative pressure of the human

rights community to treat all rights as indivisible, several Asian

countries have developed an active jurisprudence of economic and

social rights. This is also in keeping with a redistributive, develop-

mental model of rule of law in several Asian countries. This concep-

tion of rule of law emphasizes redistribution of wealth and social

justice issues domestically, and the right of development, debt

forgiveness, and the obligation of the North/developed countries to

aid the South/developing countries internationally.126 The Indonesian

constitution contains a long list of social and economic rights, while

Indian and Filipino courts have blurred or overcome the distinction

between justiciable and nonjusticiable rights through interpretation

of constitutional references to programmatic goals and directive

principles. The involvement of the judiciary in these complex social

and economic policy issues has naturally been controversial, and

challenged both in terms of the merits of the decisions and judicial

competence and the proper role for the courts.

A particularly pressing issue is whether well-intentioned reformers

who push for the incorporation of such a broad array of positive

rights in the constitutions of countries at relatively low levels of

economic development are not setting the government up for failure

by promising citizens more than the government can possibly

deliver.127 In India, the Bharatiya Janata Party government was voted

out of office despite overseeing a period of rapid economic growth.

The vote reflected a deep dissatisfaction with growing income

disparities and widespread poverty amidst the growing wealth of

some segments of society. The BJP’s campaign slogan of India

Shining only highlighted the discrepancies between the haves and

the have-nots. By way of comparison, in wealthy South Korea, which

has not made social rights justiciable, the government only made

good on its promise to provide an equal education for all by providing

nine years of compulsory education free of charge in 2003.128

Indonesia offers another cautionary tale. After the fall of Suharto,

reformers, flush with optimism, wrote into the Indonesian constitu-

tion some of the most forward-leaning ideas of the human rights

movement. Accordingly, the constitution now provides that each

person has the right to physical and spiritual welfare, to have a home,
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to enjoy a good and healthy living environment, and to obtain health

services. Reflecting the ‘capabilities’ approach, each person is

entitled to assistance and special treatment to gain the same oppor-

tunities and benefits in the attainment of equality and justice.129 The

Megawati government in low income Indonesia was not able to 

live up to such broad commitments or even to effectively deal with

terrorism and rising crime rates.

In contrast, Thailand under Thaksin seemed to be following a

modified version of the EAM. Having democratized while still a

middle income country and with relatively weak institutions, the

government has struggled to improve the standards of living for citi-

zens and maintain social and political order. Thaksin’s ruling party

acted in many ways like a traditional Asian government: a strong

executive pushed through policies aimed at ensuring economic

development and a better standard of living for the majority while

cracking down on drugs, Islamic insurgents and other potential

sources of disorder, including government critics. The government

was elitist. Business leaders remained entwined in corporatist rela-

tions with the state. They, along with the middle class, emphasized

economic growth and stability rather than radical reforms aimed at

greater social justice.130 However, Thaksin’s administration also

sought to address concerns over inequality, appealing to rural resi-

dents by promising—and delivering on—an agrarian debt

moratorium, a revolving development fund for every village and

inexpensive, state-subsidized medical care.131 In recent years, the

economy recovered from the Asian financial crisis, and the deterior-

ation in quality of life as measured by the UNDP Human

Development Index reversed.

However, human rights activists were critical of government pol-

icies, pointing out how problems remain with respect to disadvan-

taged hilltribe peoples and other socially vulnerable individuals,

how development projects have resulted in displacement of farmers

and destroyed their communities, how industrialization has

resulted in the degradation of the environment, and how economic

development has come at the expense of transparency and political

participation and led to the growing dominance of the business

community in the political arena.132 In addition, the war on drugs led
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to more than 2,500 extrajudicial killings, while the crackdown on

Islamic insurgents has resulted in many deaths. Thaksin’s adminis-

tration also took aim at human rights organizations. Not surpris-

ingly, human rights groups cried wolf. Asia Director of Human

Rights Watch Brad Adams claimed that ‘Thailand has gone from

being a beacon of freedom in the region to a country of high concern,’

and that ‘[m]uch of the steady progress Thailand has made in the last

decade has been rolled back under Thaksin’s tenure.’133

On the other hand, the broad public seemed to appreciate that

governments in middle income countries such as Thailand will

inevitably have difficulty living up to the oftentimes idealistic

standards of the critics. The overwhelming victory of Thaksin in the

2005 election suggested that most Thais supported government

efforts to address pressing economic issues within the limits of

available resources and to maintain social order. Despite strong

support for democracy, half of Thais still rank economic develop-

ment as more important than democracy.134 As one Thai com-

mentator on civil society observes, ‘many of the NGOs and civic

groups that challenge state power and address structural issues are

routinely dubbed as too radical.’135

Thaksin resigned in April 2006, following months of protests over

the sale of a family telecommunications business that led to a tax

free profit of $1.9 billion for family members, returned to power and

then was ousted in a military coup. At the time of his resignation,

he still enjoyed strong support in rural areas, although he was

unpopular with urbanites who opposed his strong-arm tactics.

Despite the financial scandal, he received 16 million votes (60%)

in a snap election boycotted by the opposition—down from the

19 million votes he received a year earlier but still a strong showing.

To what extent the new rulers will continue to follow a modified

version of the EAM remains to be seen.

China and the EAM of economic development

How does China measure up against the standards of the EAM so far?

Economically, China has—like other East Asian states—adhered to
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some of the principles of the original and expanded Washington

Consensus, rejected a few, and modified others. It has also benefited

from very high domestic savings rates, a decrease in birth rates, and

a reallocation of labor from agriculture to manufacturing, all sig-

nificant factors contributing to growth in other Asian states.

Beijing generally followed the WC with respect to fiscal discipline.

It has built up large surpluses of foreign exchange, which has allowed

it to pump money into the economy at the first signs of a slowdown

and to bail out banks burdened with non-performing loans. It has

managed inflation reasonably well, despite brief periods of high

inflation, and increased the authority and capacity of the PBOC as

the central bank to manage macroeconomic policy. It has carried out

significant reforms to the tax system and broadened the tax base, and

used preferential tax policies to encourage foreign investment and

promote exports. It has also taken steps to strengthen the collection

of taxes, with collection rates rising from 11% of GDP in 1995 to

20% in 2004. While it has not reduced tax rates to any significant

extent, it has attempted to limit the imposition of additional fees

imposed by local government agencies and recently decreased taxes

for low income earners and farmers.

China has been more circumspect when it comes to trade, foreign

direct investment, and financial liberalization. China restricted

imports through tariffs and quotas, and through limitations on the

number of companies authorized to import and export. Particularly

early in the reform process, the government sought to limit import

of consumer goods both to protect domestic industries and build up

foreign exchange reserves. Over time, the restrictions on trade have

been relaxed. Fewer products are subject to quotas, tariffs have been

reduced, companies have been given the right to import and export.

Accession to the WTO continued, and may have accelerated, this

trend, with China adopting some reforms not mandated by the

WTO. China is now one of the most open developing economies in

the world. Its average tariff rate of 10% is much lower than that of

Argentina (32%), Brazil (31%), India (50%), and Indonesia (37%). Its

ratio of imports to GDP is almost 35%, compared to 9% for Japan.136

As with trade, foreign direct investment has been slowly liberal-

ized. At first, FDI was limited to certain sectors. The government

encouraged the establishment of manufacturing companies and
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discouraged the establishment of companies in service sectors.

Foreign companies were steered toward joint ventures rather than

wholly foreign owned companies. They were limited to minority

shares in key sectors. Restrictive clauses for the transfer of technol-

ogy were intended to force foreign companies to make technology

available to Chinese partners or companies on terms favorable to the

Chinese parties; and foreign investors were encouraged to export

through tax incentives. Over time, more sectors were opened to

foreign investment. The restrictions on wholly foreign owned enter-

prises were relaxed, and then removed once China entered WTO in

most industries. Technology transfer regulations were revised to be

more transferor friendly, and more consistent with international

commercial practices. China has also liberalized its service sectors

to a greater extent than most developing and even most developed

countries. To be sure, a number of restrictions remain, and will

continue to remain, even after all of China’s WTO commitments

come into effect.137 Nevertheless, China has been more open, and

relied more heavily on foreign direct investment, than South

Korea, Japan, or Taiwan.138 In 2003, the ratio of the stock of foreign

investment to GDP was 35% in China, compared to 8% in Korea,

5% in India, and 2% in Japan.139

The story is similar for deregulation and privatization. China has

made it easier for both foreign and domestic companies to enter and,

to a lesser degree, to exit. Registered capital requirements have been

lowered. There are fewer restrictions on private companies. The

State Council has sought to overhaul the approval process to reduce

red tape, to make it more efficient and compatible with a market

economy, and to reduce opportunities for rent seeking. Nevertheless,

there is still considerable regulation. Given the fear of social unrest

if too many insolvent SOEs go belly-up at once, the government has

also imposed restrictions on bankruptcies. The government has sold

off most small and medium-size SOEs as well some large ones, and

allowed investors to obtain a minority share in others. However, it

did so over time. It also continues to maintain the majority share in

many companies. In addition, the government also attempted to

improve corporate governance and the regulation of the securities

markets. However, the dominance of state as the largest shareholder
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continues to undermine the effectiveness of the regulatory changes

in both areas.

On the controversial issue of industrial policy, China has

generally moved to break down state monopolies, allowing limited

competition in key sectors such as telecommunication, insurance,

and banking. Nevertheless, the government still controls or

supports certain key sectors directly or indirectly. A fascination with

size has fueled the establishment of group companies and a domestic

merger and acquisition craze. Whether greater size will translate

into higher profits remains to be seen, though past experiences

suggest that larger state-directed firms are likely to show lower

returns.140

The government has generally refrained from seizing the assets of

companies, although many government agencies impose a variety of

approved and unapproved fees that amount in some cases to an

informal taking. In contrast, the rush to modernize and generate

economic growth has resulted in widespread government taking of

land and the relocation of citizens in both the countryside and in

cities. As in other countries, property rights are protected both

through the formal legal system and informal mechanisms. While the

system is far from perfect, property rights may be enforced in court.141

China has moved more slowly on financial liberalization.

Nevertheless, there have been financial sector reforms. Long ago,

China abandoned the dual currencies for foreigners and PRC nationals

in favor of a single currency. Foreign exchange regulations have

oscillated, though the overall trend has been toward relaxation of

control. At first, foreign companies were required to balance their

own foreign exchange. Later they were able to exchange RMB for

foreign currency at swap centers, and a few years later at banks.

China then made current account expenses freely convertible. The

Asian financial crisis slowed the push toward capital account

convertibility. China has recently succumbed to pressure to revalue

the RMB. The RMB is now tied to a basket of currencies rather than

pegged to the dollar, and allowed to fluctuate within a range of 3%

daily. On the whole, China’s policies would seem to reflect ‘the

prudent liberalization of cross-border capital transactions’ as

required under the expanded WC.
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The government has taken steps to hold banks to international

standards and to improve their lending practices. Nevertheless,

much remains to be done. The big four banks continue to engage in

policy-based lending, mainly to prop up ailing SOEs. Despite various

attempts to swap debt for equity or to recapitalize banks, the

percentage of bad debts is still high. Foreign banks have been allowed

into the market, albeit subject at first to geographical restrictions

and other restrictions. By 2005, more than 200 foreign banks had

established operational entities in China, in addition to 244 rep-

resentative offices.142 WTO commitments require opening of the

banking sector to foreign competition, including allowing foreign

banks to provide both foreign and local currency services to enter-

prises and individuals without geographical limitations and without

approvals being subject to an economic needs test or quota. Foreign

banks are also lining up to buy into Chinese banks, although the

financial condition of the banks is worrisome.

China by and large has lived up to its WTO commitments. It has

revised its laws to make them consistent with the principle of

national treatment. It has reduced tariffs and quotas as required. It

has opened up sectors to foreign investors. Although not all of these

changes were completed exactly in accordance with the stipulated

time schedule, some delays are to be expected given the enormity of

the task and the size of China.

Nevertheless there are areas of concern. China has not always

issued implementing regulations needed to clarify essential opera-

tional issues. It has also passed regulations opening certain sectors

such as telecommunications and construction but then imposed

high registered capital or eligibility requirements or imposed other

non-tariff barriers.143 Implementation of intellectual property rights

remains a concern, although China has now bowed to pressure from

the US and other developed countries to rely more heavily on

criminal punishments to deter IP violators.

As noted, China has deviated from neoliberal economic principles

but followed the expanded WC by attempting to tackle poverty and to

shore up the social welfare system, particularly in recent years.

Concerned with social stability, it has protected laborers by keeping

inefficient SOEs afloat and preventing them from laying off employees.

China and the East Asian Model76



However, it has simultaneously moved toward more flexible labor

markets. The iron rice bowl of guaranteed employment for life is

long since gone. Employees now sign labor contracts, although those

with ten years or more are entitled to contracts without a fixed term.

Part-time work is now more common. More generally, the govern-

ment has for the most part relied until recently on growth to raise

living standards. Government expenditures on employee relocation

and training and social services however have increased under the

Hu-Wen administration, as discussed in Chapter 4.

Conclusion

There are two competing versions of the affirmative view of

modernization. The first emphasizes economic development as the

motor for other reforms; the second puts freedom and democracy first.

The policy implications of the two approaches are different. In light of

the difficulties sustaining economic growth and the long time frames

involved in reaching a high level of wealth, the economics- first

approach tends to be more patient, and more tolerant of authoritarian

regimes—at least the ones that are able to deliver the goods. 

The freedom-first approach is less patient, and less willing to

tolerate nondemocratic regimes—albeit subject to realpolitik

compromises. The Bush administration’s messianic promotion of

democracy, for instance, entails applying political pressure on

governments to democratize, rewarding those that do, and attaching

conditionalities to aid and imposing economic sanctions on those

that do not—despite the disingenuous claims that ‘America will not

impose our own style of government on the unwilling.’144 At the

extreme, this approach supports humanitarian intervention and

even regime change, as in Iraq (although admittedly the desire to pro-

mote democracy only came to the fore after it was clear there were

no weapons of mass destruction and no linkage between Iraq and

Al Qaeda). 

To many citizens in developing countries, and even to many

Western liberals, this approach smacks of imperialism. While not
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opposed to the use of coercion to pursue America’s interests,

neoconservatives for their part find this normatively driven agenda

excessively idealistic and at odds with the realism that has been the

cornerstone of US foreign policy.

The second approach also tends to assume that individual freedom

and neoliberal economic policies are enough, and that there is little

need for the state. It is true there is no necessary connection between

the view that freedom and democracy come first and a small state.

Rather, this view reflects—or at least reflected—the dominant

thinking among some of the leading Western economic powers. In

contrast, the economics-first approach tends to favor a larger role for

the state in setting economic policies, dealing with market failures

and ensuring equitable growth, though again there is no necessary

connection.

The economics-first view also tends to emphasize the need for

developed countries to provide more aid and debt relief to developing

countries, and to do more to address poverty. This poverty-reduction

aspect tends to be supported by liberals (in the US political sense),

labor parties, and progressives. In contrast, conservatives (in the US

political sense) tend to be more dubious about poverty reduction.

Conservatives argue that when it comes to poverty, societies are complex.

The Bush folks, like most conservatives, tend to emphasize nonmaterial

causes of poverty: corrupt governments, perverse incentives, institutions

that crush freedom. Conservatives appreciate the crooked timber of human-

ity—that human beings are not simply organisms within systems, but have

minds and inclinations of their own that usually defy planners. You can give

people mosquito nets to prevent malaria, but they might use them instead

to catch fish.145

Conservatives claim that the complexity of societies militates

against a one-size-fits-all approach to poverty reduction. However,

when it comes to democracy, societies are suddenly no longer

hopelessly complex. Everyone loves freedom, and American-style

freedom at that. As Bush declared in his second inaugural address:

‘Some, I know, have questioned the global appeal of liberty—though

this time in history, four decades defined by the swiftest advance of

freedom ever seen, is an odd time for doubt. Americans, of all people,
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should never be surprised by the power of our ideals. Eventually, the

call of freedom comes to every mind and every soul.’ There is no need

to worry about whether the conditions for the successful imple-

mentation and consolidation of democracy exist. Unfortunately, this

optimistic view ignores the empirical record, which demonstrates

that many of the factors that make societies complex and undermine

efforts to reduce poverty—corrupt leaders, clientelist networks that

benefit the elite at the expense of the masses, the lack of effective

institutions—also undermine democracy.

Conversely, while some liberals and progressives worry about

imposing freedom and democracy on other countries given the

complexity of different societies, they see poverty reduction as

universally desirable and feasible. Both sides appeal to fundamental

values: freedom for one, the elimination of poverty and human

suffering for the other. Both are right about one thing: societies are

complex. As a consequence, exporting freedom and democracy does

not always work; nor will increased aid, debt relief, and other such

measures always succeed in reducing poverty. Reformers need to

adopt a more pragmatic, less ideologically driven, approach to both

poverty reduction and political reform in developing countries.

The experiences of Asian states tend to support the approach that

emphasizes growth as the motor for reforms and to disconfirm the

freedom and democracy first approach. However, several qualifica-

tions are necessary. First, economic growth has not led to democracy

in all successful countries, and not to liberal democracy even in the

countries that have democratized. Second, the state has played a

larger role in the economy and in ensuring the basic material condi-

tions to succeed in this era of globalization, or at least to survive,

than envisioned by fans of neoliberal economic principles. Poverty

has been addressed mainly through higher growth rates, with Japan,

South Korea, and Taiwan redistributing wealth more equitably than

Singapore and Hong Kong. Nevertheless, Singapore, Hong Kong, and

China have adopted a number of specific measures to address

poverty, despite greater reliance on private spending especially on

health. Third, the reform process has been driven by elite decision-

making rather than broad public participation. However, the elite

have largely adopted policies that ensured reasonable investment in
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human capital and institutions. Above all, East Asian states have

adopted a pragmatic approach to reforms. Governments experimented

with different policies, promoted those that worked, and abandoned

those that failed.146

The experiences of Asian countries shed light on three of the main

points of contention in the many debates over neoliberalism, the

WC and BC and the relationship between them: whether the WC

requires neoliberalism’s stripped-down minimalist state; whether

the principles of the WC are to be applied without adaptation in all

countries; and whether the BC entails a wholesale rejection of

the WC.

As for the first issue, according to Williamson, the WC was never

intended to minimize the role of the state in addressing poverty.

Thus, WC proponents today need not and should not subscribe to

populist interpretations that equate the WC with neoliberalism,

market fundamentalism, Reagonomics, and Thatcherism—in short,

‘let’s bash the state, the markets will resolve everything.’147 This

may be an accurate reflection of Williamson’s thinking at the time or

an attempt to rewrite history. In any event, the view that states and

the international community need to play a bigger role in alleviating

poverty than suggested by neoliberals is now gaining ground, as

reflected in the experiences of East Asian states, Rodrik’s version

of the augmented WC, the acceptance by the IMF and other

international agencies of the need to consider the impact of their

prescriptions on the least advantaged in society, and the renewed

commitment by developed countries to address global injustice and

the increasing gap between rich and poor countries.

As for the second issue, the various crises in Argentina, Mexico,

Brazil, Russia, Indonesia, Thailand, and other countries that

followed the WC most faithfully, in contrast to the success of East

Asian countries that adopted a more pragmatic approach, have tilted

the scales decidedly in favor of the view that one size does not fit all.

To be sure, diehard supporters of neoliberalism and the WC continue

to claim that countries failed largely because they deviated from

neoliberal prescriptions and WC policies. Moreover, revisionists,

including Williamson himself, claim that the basic approach is

correct but may need to be modified somewhat in some cases.
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This concession however narrows the gap between the supporters

of the WC and the EAM, though much depends on the details of what

may be modified and when.

Third, Beijing and other successful East Asian states have followed

many of the basic WC principles in whole or in part. Thus, we need

to avoid drawing too sharp a contrast between the ‘BC’ and ‘WC.’

There is some danger that in looking to China and other successful

East Asian countries, developing countries may draw the wrong con-

clusion. Having shifted too far to the right in the past in adopting the

neoliberal aspects of the WC, they may now shift too far to the left,

rejecting basic market principles and giving in to populist pressures

to provide more services and benefits than the state’s limited

resources will allow or in being overly protective of domestic

companies. This risk seems highest in Latin American countries but

can also be found in India, the Philippines, and Indonesia. Even in

China, extreme populist and leftist anti-market voices do manage

from time to time to make themselves heard above the steady

drumbeat of rising GDP figures and high growth rates.

Nevertheless, China has largely followed the EAM on economic

matters, and is likely to continue to do so in the future. As sub-

sequent chapters will demonstrate, China has also followed the EAM

in other regards as well. The next chapter shows that China is, for

better or worse, following the EAM with respect to civil and political

rights.
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CHAPTER THREE

Taking rights seriously? Official policy

and actual practice

This chapter begins with a brief overview of the governments’

human rights policies. All too often, the governments’ positions are

simply dismissed as propaganda, rationalizations for a poor human

rights record, or outright lies and distortions. There is some truth to

these characterizations. Government reports do attempt to cast

China’s human rights record in its most positive light. At times,

some officials issue blanket denials of abuses that simply cannot and

should not be taken seriously. But then most governments’ state-

ments about their own human rights records tend to be selective, to

emphasize positive aspects, and to gloss over problems.

While we should be cautious about taking all official statements at

face value, we should not dismiss government statements and

‘white papers’ out of hand. These statements and reports present one

side of the picture, and raise issues that may be overlooked or given

short shrift from other perspectives. They provide valuable insights

into how policy-makers in China perceive and frame the issues.

Many of the concerns are legitimate ones, and shared by other

governments in the world.

Nevertheless, I argue that there is a considerable gap between

official policy and actual practice with respect to the protection of

personal integrity rights and civil and political rights. However, even

acknowledging serious problems with respect to torture, arbitrary

detention, capital punishment, and the criminal law system more



generally, China does not deserve as low a score as it gets on personal

integrity rights. In contrast, despite improvements in the area of

civil and political rights, China’s low score on civil and political

rights seems accurate, at least when it comes to the exercise of such

rights in politically sensitive ways. The crucial question however is

whether the tight limits are justified. While simply applying legal

standards of wealthy liberal democracies to China is normatively

problematic and unrealistic, in many cases the government incurs

unnecessary reputational damage at home and abroad by cracking

down too harshly on the exercise of rights and by failing to abide by

legal procedures even when the restrictions are arguably justified.

China and the international human rights 
regime: engagement and resistance

China has ratified over twenty human rights treaties, including the

International Covenant on Economic, Social, and Cultural Rights

(ICESCR), the International Convention on the Elimination of All

Forms of Racial Discrimination (ICERD), the Convention on the

Elimination of All Forms of Discrimination Against Women

(CEDAW), the Convention against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment (CAT), and the

Convention on the Rights of the Child (CRC) along with its two

optional protocols. It has signed but not ratified the International

Covenant on Civil and Political Rights (ICCPR), and has opposed the

International Criminal Court along with the United States, Israel,

and a handful of other states.

China has actively participated in the international human rights

regime in other ways as well, submitting reports, participating in the

drafting of new instruments, engaging in numerous multilateral,

regional, and bilateral dialogues on rights issues, and hosting a

number of important regional and global human rights meetings.1

Notwithstanding sovereignty concerns, China voted in favor of sanc-

tions against apartheid in South Africa. China has also participated in

Taking Rights Seriously? 83



UN peacekeeping missions in East Timor, Bosnia, Liberia, Afghanistan,

Kosovo, Haiti, and Sudan. Despite widespread criticisms of Chinese

policing, Chinese police have participated in UN missions to train

police in other countries. China has also allowed a limited number of

visits from international rights monitors, including the special

rapporteurs on torture, freedom of religion and the right to educa-

tion, the Working Group on Arbitrary Detention, and even the US

Commission on International Religious Freedom.

In participating in the international rights regime, China has, like

other countries, sought to promote and protect its own national

interests.2 China, for instance, sought reforms of the Human Rights

Commission, which Beijing saw—not without justification—as a

biased ‘court’ for the trial of developing countries accused of viola-

tions of civil and political rights.3 China supported the newly formed

Human Rights Council, which replaced the Human Rights

Commission. The reforms include an increase in the number of

votes to become a member of the Council, making it more difficult

for countries with poor human rights records to become members.

Council members must also undergo a review of their human rights

record. The US was one of four countries to vote against the Council.

Domestically, rights are now firmly entrenched in political and

legal discourse. The 1982 constitution sets out the usual litany of

civil and political rights as well as some social and economic rights

such as free access to medical care. Although claims based directly

on the constitution are generally not justiciable,4 numerous laws

and regulations have been passed to further specify and give legal

effect to most rights. In 2004, the constitution was amended to pro-

vide expressly that ‘the state respects and safeguards human rights,’

indicating perhaps a greater commitment to effective realization of

the rights provided by the constitution.

The 2003 White Paper announces the government’s official position:

China holds that the development of human rights is an important mark of

the continuous progress of the civilization of human society, and an import-

ant part of the progressive current of world peace and development. Full

realization of human rights is the common goal of countries throughout the

world as well as an important target for China in her efforts to build a

moderately prosperous society in an all-round way, as well as her ‘peaceful
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rise’ in the world. China will, as always, devote herself to promoting the

human rights cause, actively carry out exchanges and cooperation with the

international community according to the provisions of the Constitution of

China and the need for modernization of the country, and make her con-

tributions to promoting the healthy development of the international

human rights cause.5

More specifically, the government’s official human rights policy

consists of several main tenets. First, although some and perhaps

most rights are universally valued at least to some extent when

stated at a high level of abstraction, their interpretation and imple-

mentation depends on local circumstances, including the level of

economic development, cultural practices, and fundamental values

that are not the same in all countries: ‘no country in its effort to

realize and protect human rights can take a route that is divorced

from its history and its economic, political and cultural realities.’6

This is unimpeachable as a descriptive claim and as a legal claim.

International law itself ties some rights to local levels of develop-

ment. This is most notable in the ICESCR, which provides that

economic rights may be achieved progressively consistent with a

country’s level of development. Limitation clauses that allow for

restriction on rights in certain circumstances also inevitably intro-

duce local factors. In addition, domestic legal doctrines ‘localize’

international law in various ways, including through the principle

that international law and domestic laws should be interpreted

harmoniously, and general jurisprudential principles that require

judges to apply local customs and norms. While the moral relevance

of local circumstances is often contested, the real issue is not

whether local circumstances are normatively relevant, but which

circumstances are relevant in which cases, as implied by the notion

of a margin of appreciation afforded countries on rights issues.7

Second, while rights may be interdependent, they must be priori-

tized, and the international human rights community and Western

countries privilege civil and political rights over other rights, including

economic, social, and cultural rights, as well as collective rights

such as the right of development. In China, given its current level of

economic development and huge population, subsistence is the

most fundamental right. Moreover, stability is a prerequisite for the
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enjoyment of all rights. The need to ensure economic development

and stability justifies some limitations on the exercise of civil and

political rights. This view is widely supported by Chinese citizens,

and by the majority of citizens in poor developing countries around

the world.8

The third main tenet of China’s human rights policy is that the

international human rights regime assumes a liberal democratic

framework and emphasizes implicitly and in some cases explicitly

individual autonomy to a degree not found in other traditions,

including China’s. Greater weight should be placed on the interests

of groups within society, society as a whole, and the state. Moreover,

the emphasis on rights should not obscure the importance of duties

and the responsibilities of individuals toward others. While there is

more truth to these points than often allowed by the regime’s harsh-

est critics, the question remains whether the limitations on civil and

political rights are indeed necessary, proportional, or permitted

under any reasonable interpretation of international law or even

PRC law.

Fourth, international human rights, and the ability of individuals

to raise claims based on such rights or the international community

to pressure China to change its ways, are limited by sovereignty.

Accordingly, China, like other countries, has made a number of

reservations when ratifying rights treaties that prevent the submis-

sion of disputes to arbitration or the International Court of Justice,

or that deny individuals standing to raise complaints under the

treaties.9 China also made a reservation to Article 20 of CAT that

allows the committee to conduct investigations, including visits.10

China is by no means alone in objecting to the ever-increasing

reach of the international human rights regime into domestic

affairs.11 Nor does China object to all attempts to monitor and

improve the rights situation in China. Indeed, it would be hypocrit-

ical for China to participate in the condemnation and sanctioning of

other states for violating human rights and yet assert that the UN

and other countries are interfering in China’s domestic affairs when

they do the same. However, China continues to insist that dialogue

on rights issues be carried out on the basis of equality and mutual

respect, and that states refrain from coercive intervention except in
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cases of widespread and systematic violation of rights that

characterize failed states torn by ethnic strife and genocide.12

China is in favor of strengthening international cooperation in the realm of

human rights on the basis of mutual understanding and seeking a common

ground while reserving differences. . . . Therefore, the purpose of interna-

tional protection of human rights and related activities should be to

promote normal cooperation in the international field of human rights and

international harmony, mutual understanding and mutual respect.

Consideration should be given to the differing views on human rights held

by countries with different political, economic and social systems, as well

as different historical, religious and cultural backgrounds. International

human rights activities should be carried on in the spirit of seeking

common ground while reserving differences, mutual respect, and the

promotion of understanding and cooperation.

China has always held that to effect international protection of human

rights, the international community should interfere with and stop acts

that endanger world peace and security, such as gross human rights viola-

tions caused by colonialism, racism, foreign aggression and occupation, as

well as apartheid, racial discrimination, genocide, slave trade and serious

violation of human rights by international terrorist organizations. These

are important aspects of international cooperation in the realm of human

rights and an arduous task facing current international human rights

protection activities.

Fifth, other states often use human rights as an excuse for strong-

arm politics and to interfere in China’s domestic affairs.13

China has firmly opposed to [sic] any country making use of the issue of

human rights to sell its own values, ideology, political standards and mode

of development, and to [sic] any country interfering in the internal affairs of

other countries on the pretext of human rights, the internal affairs of devel-

oping countries in particular, and so hurting the sovereignty and dignity of

many developing countries. Together with other developing countries,

China has waged a resolute struggle against all such acts of interference, and

upheld justice by speaking out from a sense of fairness. China has always

maintained that human rights are essentially matters within the domestic

jurisdiction of a country. Respect for each country’s sovereignty and 

non-interference in internal affairs are universally recognized principles of

international law, which are applicable to all fields of international rela-

tions, and of course applicable to the field of human rights as well. . . . Using
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the human rights issue for the political purpose of imposing the ideology of

one country on another is no longer a question of human rights, but a mani-

festation of power politics in the form of interference in the internal affairs

of other countries. Such abnormal practice in international human rights

activities must be eliminated. . . .

Hegemonism and power politics continue to exist and endanger world

peace and development. Interference in other countries’ internal affairs and

the pushing of power politics on the pretext of human rights are obstructing

the realization of human rights and fundamental freedoms.

Again, the claim that human rights have been politicized and used

to advance the interests of other states is undeniably true to some

extent, as demonstrated by even a cursory glance at the dismal

history of the United States’ linkage of human rights to Most

Favored Nation (MFN) status, access to the WTO, intellectual prop-

erty rights, market access, and the revaluation of renminbi. Time

and again the US threatened to deny China MFN status allegedly

because of human rights violations, only to back off once China

agreed to amend its intellectual property rules or to provide greater

market access for foreign companies. In 2004, the US again spon-

sored a motion to censure China for human rights violations during

an election year in which President George W. Bush was under severe

pressure domestically to ‘do something’ about the rising trade deficit

with China and the ‘outsourcing’ of jobs.14 In contrast, there was no

motion against China in 2002 and 2003, when the need for China’s

support in the US-led global ‘war on terror’ and in preventing North

Korea’s development of nuclear weapons overrode other concerns.15

Nor was there a motion in 1998, when President Clinton was

emphasizing constructive engagement in contrast to the Republican

position of confrontation and containment, and China signed the

ICCPR and ICESCR. The US has oscillated between confrontation

and engagement depending on domestic politics and changing US

interests.

The sixth main tenet is that many of the countries that criticize

China for human rights violations have their own human rights

problems. China and other Asian governments are right to point out

that Western countries have committed atrocities in other countries

in the past and have their own human rights problems. On the other
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hand, two wrongs do not make a right. That the US or any other

country has problems of its own does not justify human rights

violations in China or excuse China from meeting its obligations

under PRC and international law. Each country must be held

accountable for its human rights violations and take the necessary

steps to stop such violations.

At the same time, the images of American soldiers abusing Iraqi

prisoners played into the hands of PRC propagandists seeking to

deflect attention from China’s problems by highlighting the viola-

tions of others, while fueling a popular backlash against American

hypocrisy. Already suspicious of American motives and tired of US

moralizing, many Chinese, like others around the world, felt the US

forfeited whatever little remaining moral authority it might have

enjoyed to preach to other countries about human rights violations.

As with the television evangelist whose flock deserts him after he

turns up unexpectedly as the male lead in a homemade video of a

drunken orgy in a shady brothel, US actions have led even some of

the most ardent Chinese rights advocates to give up on the United

States and look elsewhere for role models. Although some have

praised the US for exposing the problems and promising to hold

those responsible accountable, others ask how, in a country with a

free press, widespread torture could have gone unreported by the

mainstream media for so long despite several reports from human

rights organizations and repeated complaints from Iraqis of abuse.

Still others ask why Secretary of Defense Donald Rumsfeld and

others in the chain of command are still in power, and wonder

whether the US will hold senior leaders accountable under standards

that US officials have claimed apply to other countries, including the

newly developed command and responsibility theories developed by

the International Criminal Tribunals for the Former Yugoslavia and

Rwanda. Skeptics doubt that the US will apply the same standards to

the US soldiers that it advocates for others, pointing out that prior to

9/11 the US criticized China for secret trials and other countries for

military tribunals and yet has argued such methods are justified

when it comes to US national security interests and the war on

terror.16 President Bush appears either disingenuous or to be living in

a state of denial in claiming that those responsible were being
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systematically punished regardless of rank and the world would see

the US investigation and handling of the abuses in Afghanistan, Iraq,

and Guatanamo Bay as a model of transparency and accountability.

In fact, his administration has done its best to keep a lid on the

situation by withholding internal reports and obstructing external

investigations.17 Rightly or wrongly, these and other shortcomings

in the US on human rights issues lead many Chinese to feel that

China is the victim of a double standard.

Physical integrity rights and derogation of rights 
in times of emergency

Physical or personal integrity rights violations refer to political

prisoners, extrajudicial killings, incidences of torture and arbitrary

detentions. They are among the most basic of rights. They tend to be

subject to wide variation by year in a particular country because wars

and political crises may arise or end suddenly. For instance, despite

thousands of complaints of torture and police brutality every year,

the US had one of the best records in 1996, enjoying a level-1 ranking,

indicating a country under a secure rule of law, where people are not

imprisoned for their political views, and torture or political murders

are rare or exceptional.18 However, it has since been demoted to level

2 because of the detentions of suspected terrorists in Guatanamo

Bay, Iraq, and Afghanistan and the secret arrests of thousands,

including many Muslims, in the US,19 which constitute arbitrary

detention under the ICCPR.20 Level 2 indicates a limited amount of

imprisonment for nonviolent political activity. However, few

persons are affected, and torture and beatings are exceptional.

Political murder is rare.

Level 3 indicates extensive political imprisonment, or a recent

history of such imprisonment. Execution or other political murders

and brutality may be common. Unlimited detention, with or with-

out a trial, for political views is accepted. At level 4 the practices of

level 3 are expanded to larger numbers. Murders, disappearances,

and torture are a common part of life. At level 5, the terrors of level 4
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are expanded to the whole population. The leaders place no limits on

the means or thoroughness with which they pursue personal or

ideological goals.21

As expected, in the Asian region, there are more violations of

personal integrity rights where there is political instability, rebel

insurgencies, and terrorism, as Figure 4 shows.22 At level 4, India

remains a major trouble spot, due largely to ethnic and religious

tensions. Also at level 4, Indonesia, even after democratization,

continues to experience widespread personal integrity violations,

consistent with the efforts to restore order in Aceh, Papua, and

Maluku provinces and to prevent terrorism in the country.23

South Korea performed poorly in the mid-1990s, due apparently to

violent protests by students and labor organizations. Although the

number of persons arrested for violating the National Security Law

has decreased in recent years, almost 80 people were arrested in the

first year of the presidency of former human rights lawyer Roh 

Moo-hyun. Moreover, law enforcement agencies continue to

emphasize confession and make use of ‘special interrogation rooms’

maintained in the prosecutors’ office.24 At level 3, South Korea is on

a par with Malaysia, which was ranked higher in 1996 but which has

suffered in recent years under the threat of terrorism and rising

Islamic fundamentalism.

Vietnam scores higher than might be expected. Vietnam and

Thailand both received a level-2 rating based on Amnesty

International reports and a level-3 rating based on US State

Department reports. Thailand, however, has recently experienced

violent clashes between the government and Islamic groups in some

Muslim-dominated southern provinces, leading to the imposition of

martial law in the region.25 Singapore merits a level-2 rating, reflect-

ing the use of defamation laws to rein in high profile opposition

figures and the reliance on tough national security laws and other

nonliberal laws to crack down on terrorists, people inciting ethnic

conflict, drug traffickers, and other criminals. Taiwan receives the

highest level-1 score.

China received a level-4 ranking on the Political Terror Scale (PTS)

based on both Amnesty International and State Department reports.

This ranking puts China in the unsavory company of such notorious
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rights violators as Kenya, Nigeria, Pakistan, Russia, and Sudan. Even

North Korea and Cambodia received a better level-3 ranking based

on Amnesty International reports. By way of comparison, few

countries receive the worst level-5 rating. Examples include

Afghanistan, Colombia, with its ongoing war against drug lords, and

Nepal, where the government is currently fighting a civil war

against Maoist rebels.26

Does China merit such a dismal rating? Unlike the situation in

some of the other level-4 countries, there are few politically motivated

extrajudicial killings or disappearances in the usual sense. The 2004

US State Department report did note that some dissidents without

family members were detained or committed to psychiatric wards,

which the report claimed amounted to disappearance.27 However,

commitment to psychiatric wards, while deplorable, is a far cry from

the kind of widespread disappearances that plagued Latin American

countries where large numbers of people were sent off to prisons to be

tortured, many of them ending up dead in unmarked mass graves.

China also imposes more capital punishments than any other

nation, and indeed more than the rest of the world combined. While
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Amnesty International reported 1,639 confirmed death sentences in

2003,28 one National People’s Congress (NPC) delegate suggested the

number may be as high as 10,000 per year.29 Citing due process

concerns, the US State Department suggests that the executions

may in some cases border on extrajudicial killings.30 Whatever the

shortcomings in due process, a problem the government acknow-

ledges and is seeking to address,31 describing the executions as

extrajudicial killing is a stretch of the normal application of that

term as used in judging the rights performance of other countries.

One wonders whether the State Department would describe the

executions of criminals in the US as extrajudicial killings given the

various due process failures that have contributed to numerous

documented cases of innocent people being executed, and to a

disproportionately high rate of executions of poor African American

men, which have led the U.N. Special Rapporteur and even the US

Supreme Court itself to describe the process as arbitrary and racially

discriminatory.32

Torture remains a serious problem for a variety of reasons, despite

being prohibited by PRC law and considerable efforts to stamp it

out.33 The scope of the problem is difficult to quantify however. The

Supreme People’s Procuracy has acknowledged about 400 cases per

year during the 1990s.34 Reports from human rights organizations

and the overseas Falun Gong organization describe torture as wide-

spread and systemic,35 but Amnesty International also describes

torture in the United States as widespread and systemic.36 While

relying on reports from the Falun Gong organization is likely to

present a false impression of the scope of the problem,37 official

reports surely understate the amount of torture. In recent years, the

government has adopted various measures to address the problem,

including strengthening its anti-torture laws, increasing the

penalties for abusing detainees, restructuring police departments,

requiring prison guards to take professional exams every five years,

appointing section-level officers based on open competition, limiting

who can be taken to the police station for questioning and the length

of the interrogations, firing incompetent police, and prosecuting

more aggressively cases of abuse of police powers. The government’s

2004 Human Rights White Paper notes that in 2003 the procuratorate
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prosecuted 259 cases of illegal detention, twenty-nine of illegal

search, fifty-two of extorting confessions by torture, and thirty-two of

abusing prisoners or detainees.38 Nevertheless, despite the recent

progress, much remains to be done.39

China’s poor PTS score may also reflect concerns with arbitrary

detention. Human rights organizations have criticized as arbitrary,

and called for the elimination of, all forms of administrative

detention.40 In fact, China employs several different types of admin-

istrative detention, some of which exist in other countries. The

various forms include: (i) administrative detention up to fifteen

days under the Security Administrative Punishments Regulations;

(ii) education through labor (ETL) (often referred to as ‘re-education

through labor,’ which has received most of the international media’s

attention); (iii) detention for education used to detain prostitutes and

their clients; (iv) compulsory drug treatment; (v) forced detention in

psychiatric hospitals; (vi) detention of juveniles who commit criminal

offenses in juvenile centers, or of juveniles who commit lesser

offenses in work-study schools; and (vii) ‘stop and question’ proceed-

ings whereby suspects may be detained for questioning for up to

forty-eight hours. Administrative detention is intended for minor

offenses. Accordingly, it is meant to be a lighter form of intervention

with a greater emphasis on rehabilitation than the more punitive

formal criminal law system. Supporters, most of whom advocate

significant reforms, argue that eliminating administrative detention

will harm most of those the reformers are trying to help by pushing

many marginal offenders into the harsh and decidedly unfriendly

penal system, forcing them to live with hardened criminals, and

causing them to be stigmatized as convicts.

One of the main criticisms of the various forms of administrative

detention is that the failure to provide prompt judicial review of the

detention decision violates international law. Article 9(4) of the

ICCPR provides that ‘[a]nyone who is deprived of his liberty by arrest

or detention shall be entitled to take proceedings before a court, in

order that the court may decide without delay on the lawfulness of

his detention and order his release if the detention is not lawful.’41

Although China has not yet ratified the ICCPR, it has signed it, and

is thus obligated not to act in ways that would defeat the object and
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purpose of the treaty. The UN Working Group on Arbitrary

Detention has objected to ETL because only an independent judicial

body can make the decision to deprive people of their personal

liberty.42 However, in some civil law countries, such as France and

Switzerland, prosecutors rather than judges review the decision to

arrest and detain. The European Court of Human Rights in the past

found that this satisfies Article 5(3) of the European Convention,

which requires that the authorities immediately bring an arrested or

detained person before a tribunal empowered to exercise judicial

functions.43 Under PRC law, an Administrative Committee made up

of civil affairs, public security, and labor officials decides whether to

detain someone under ETL. In practice, however, public security

officers dominate the decision-making process.

Although Chinese citizens do not have the right to challenge the

initial detention decision immediately after being detained, they can

challenge detention decisions later in the process through a number

of channels, including administrative litigation in a court before a

judge, and administrative reconsideration. They can also challenge

detention decisions through administrative supervision, and a

system of letters and visits whereby disgruntled citizens write

letters to or visit judges, government officials, people’s congress

delegates, or virtually anyone else they think may assist them,

including Party officials. Critics note that these channels are poor

substitutes for prompt judicial review, are ineffective and expensive,

and that detainees are often ignorant of their rights or lack the finan-

cial resources to exercise them. Furthermore, in some cases the

authorities may abuse the detainees if they try to avail themselves of

their legal rights. The government has attempted to respond to these

concerns by strengthening administrative reconsideration of public

security decisions. Regulations effective January 1, 2004 clarify the

legal rights of detainees and others to challenge public security

decisions.44

While providing detainees the right to challenge the detention

decision shortly after detention is desirable and would bring the legal

system more into line with international standards, whether it

would result in much relief for those detained is highly questionable.

Chinese judges do not want to coddle criminals. On the contrary,
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most judges share the prevailing society-wide belief in the need to be

tough on criminals. Accordingly, the custodial judge’s review in

China may be nothing more than a rubber stamp, as it is in other

countries.45 Judicial approval of detention decisions is even more

likely in China given the emphasis on social stability, rising crime

rates, and the high proportion of crimes committed by nonresidents.

Human rights groups also object to long pretrial detention under

both administrative detention procedures and the criminal law. In

general, civil law systems tend to allow longer periods of detention

while the investigation is being carried out. As a result, supporters of

the inquisitorial system, with its emphasis on truth but long

detention periods and limited role for defense counsel, complain

about what they see as a bias toward the adversarial approach or even

an American approach on the part of the ICCPR Committee and

human rights organizations.46 Nevertheless, the Supreme People’s

Procuracy has criticized public security officers for violating even

the generous deadlines for detention in the PRC, citing more than

300,000 cases between 1998 and 2002. Accordingly, on November

12, 2003, the Supreme People’s Court, the Supreme People’s

Procuracy, and the Ministry of Public Security jointly issued the

Notice on the Strict Enforcement of the Criminal Procedure Law,

and on the Conscientious Prevention and Correction of Excessive

Detention.47 The notice emphasized that procuratorates below the

provincial level must obtain the next higher level’s permission for

any extension. The notice also warns against attempts to circum-

vent the law, such as changing jurisdictions, or withdrawing charges

and then rearresting someone.

To facilitate implementation of the new rules, the Supreme People’s

Procuratorate has set up special telephone lines and email sites for

filing reports on extended detention. More than 25,000 people subject

to extended detention were released in 2003.48 Notwithstanding such

changes, detainees may still be legally detained for extended periods

under the Criminal Procedure Law (CPL).

Another major complaint about both administrative detention

and the formal criminal process is the lack of due process rights.

Administrative detainees are entitled to some due process protections,

though they do not enjoy all of those provided under the CPL.
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However, in practice, many of the due process rights provided by the

CPL to criminal defendants are not honored.49

One proposal for reform would do away with administrative

detention as such, bringing offenses now subject to administrative

detention into the formal criminal process. However, as this would

result in a huge influx of cases into an already overburdened criminal

justice system, most offenses would be subject to simplified and

summary procedures recently introduced into the formal criminal

system. Similar to plea bargaining in other countries, these procedures

require a confession in exchange for leniency. Unfortunately, like

plea-bargaining, the need to confess to obtain leniency diminishes

significantly the value of the various rights and procedural protections

afforded to the criminally accused, as the accused must forgo such

rights in the rush to cut a deal with the police and prosecutors.

There are undeniably serious due process concerns both in

administrative detention and formal criminal cases. However, it is

important to distinguish between arbitrary detention in a procedural

and in a substantive sense. Administrative and criminal detentions

are rarely arbitrary in the sense that substantive grounds are lacking

for arrest and conviction. Nevertheless, human rights reports often

depict the detentions as arbitrary because they allegedly involve

persons engaging in political activities, usually peacefully, that

many would claim are protected by domestic and international law.

Such detainees then are characterized as political prisoners of

conscience, another key component of the PTS index.

Although human rights organizations regularly highlight the use

of administrative detention to detain political dissidents, academic

experts have noted that the purpose of administrative detentions has

changed over the last two decades, and that ETL and other forms of

administrative detention are used primarily to deal with petty

criminals.50 In fact, less than 1% of those subject to ETL could be

considered political prisoners, excluding Falun Gong disciples

charged with violations under the generally applicable criminal

laws. Including all Falun Gong cases, the percentage of political

prisoners subject to ETL is around 2%.51

Similarly, there are by some estimates 500–600 prisoners serving

sentences for the now repealed crime of counterrevolution.52 While
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many rights organizations continue to press for their release,

whether someone convicted under a valid law at the time should be

released if the definition of the crime is changed or the crime is

repealed is controversial. Such a person would not be released under

US law.53 In this case, most if not all of those convicted for the crime

of counterrevolution would also be guilty under the new crime of

endangering the state that replaced the old crime of counter-

revolution. In fact, endangering the state may actually be easier to

prove as there is no requirement to show subjective intent as in the

case of counterrevolution. While counterrevolution was a frequently

invoked charge in the politicized Mao era, accounting for almost

60% of the crimes in some years, today endangering the state

accounts for less than 0.5% of crimes.54

In addition, Amnesty International claims ‘scores of people’ are

still imprisoned for Tiananmen-related activities, although it has

identified only fifty of them.55 The head of Human Rights in China

estimated that number to be about 130, while acknowledging the

true number is unknown.56 The US State Department Report, citing

unspecified ‘credible sources,’ suggested the number of people still

in prison ‘for their activities during the June 1989 Tiananmen

demonstrations’ may be as high as 2000,57 although that seems

highly unlikely as few people were given sentences of fifteen years or

more and of those, some would have been released on parole. Of

course, the government claims that they are not imprisoned for their

political views but for violating generally applicable criminal laws

such as attempting to overthrow the state or disturbing public

order.58 Accepting their characterization as political prisoners and

the highest of all the estimates of their numbers, they would consti-

tute about 0.1% of the total prison population of 2 million, keeping

in mind that China’s incarceration rate is much lower than that of

many other countries, particularly the United States (184 per

100,000 for China versus 701 for the United States).

Simply put, politics is generally not an issue in most criminal

cases. I do not mean to trivialize Falun Gong or political dissident

cases. These cases may severely harm individuals, may involve gross

injustices, or may deter others from exercising their legitimate

rights provided under PRC and international law.59 However, we
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need to have some sense of the size of the problem. Taking China’s

population of 1.3 billion as the basis, and erring on the high side by

assuming as correct the overseas Falun Gong organization’s estimate

of 20,000 prisoners of conscience, the total rate of detention would

be 0.0015%.60 Twenty thousand likely overstates the actual number,

even accepting a liberal definition of ‘political prisoner.’ But even

20,000, while large in absolute terms, is relatively small given the

size of the total population. It is difficult to see how China can be

described as a country in which execution, political murders,

disappearances, brutality, and torture ‘are a common part of life,’ as

required for a level-4 PTS rating. To be sure, even a level 2 or 3

rating—while perhaps not making China exceptional among

countries (including democracies) with a similar level of economic

development and facing similar protests and challenges to the

government—would still leave much to be desired.

martial law, strike hard at crime campaigns, 
and terrorism

The ICCPR allows for the declaration of a state of emergency only

when the life of the nation is threatened.61 Principle 39 of the non-

binding Siracusa Principles interprets ‘threat to the life of the nation’

to mean that a danger (i) is actual or imminent, (ii) is exceptional, (iii)

concerns the entire population, (iv) threatens the whole or part of the

state’s territory, and (v) threatens the population’s physical integrity,

the state’s political independence or territorial integrity, or the

organized life of the community.62 Even then, states cannot derogate

from all human rights. Derogation is not allowed with respect to the

right to life, the protection against torture and cruel and inhuman

punishment, the right not to be held in servitude or slavery, recogni-

tion as a person before the law, or freedom of thought, conscience,

and religion.63

Global practice, however, is considerably different. Countries

generally react to threats to security by restricting rights. While

some may take the current limitation on civil liberties in the US to

be an anomalous response to September 11, it is entirely consistent
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with the response to previous perceived threats to national security.64

Lincoln, for example, suspended habeas corpus during the Civil War.

During the First World War, 2,200 people were prosecuted and more

than 1,000 convicted under the Espionage and Sedition Acts. The

right of habeas corpus was suspended and martial law imposed in

Hawaii after Pearl Harbor, with many US citizens of Japanese descent

interred in camps. And during the McCarthy era, the Supreme Court

upheld a federal law that required labor union members to sign an

oath swearing they were not members of the Communist Party and

did not believe in the overthrow of the United States.65

The ‘margin of appreciation’ afforded countries is greatest when it

comes to national security.66 In upholding the British government’s

derogation of due process rights as necessary to control civil strife in

Northern Ireland, the ECHR stated:

It falls in the first place to each Contracting State, with its responsibility for

‘the life of [its] nation’, to determine whether that life is threatened by a

‘public emergency’ and, if so, how far it is necessary to go in attempting to

overcome the emergency. By reason of their direct and continuous contact

with the pressing needs of the moment, the national authorities are in

principle in a better position than the international judge to decide both on

the presence of such an emergency and on the nature and scope of deroga-

tions necessary to avert it. In this matter Article 15 § 1 [of the European

Human Rights Convention] leaves those authorities a wide margin of

appreciation. . . . It is certainly not the Court’s function to substitute for the

British Government’s assessment any other assessment of what might be

the most prudent or most expedient policy to combat terrorism.67

The Court also noted that it must not base its decision on twenty-

twenty hindsight, but must consider the government’s decisions and

actions in light of the circumstances at the time.

A wide margin of appreciation does not mean unlimited discre-

tion, of course, and a major concern of China’s critics was the

country’s handling of the Tiananmen Square crisis. China declared

martial law in parts of the country in 1989. Critics argue that the

peaceful student demonstrations were not an adequate ground to

declare martial law. But even if martial law was justified, critics

argue that the decision to use force to clear the square in Tiananmen

was not justified, and that excessive force was used. The disclosure
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of internal documents and discussions revealed differences of

opinion among government leaders, although the final decision was

made after lengthy discussion in which all sides had an opportunity

to present their views.68 The announcement was then made by Li

Peng, as Premier and head of the State Council, in accordance with

constitutional requirements. Today, public opinion remains divided

in China about the government’s policy regarding Tiananmen, in

contrast to the nearly universal condemnation abroad. Some

Chinese citizens see the government’s response as excessively bru-

tal but necessary to regain control and ensure an extended period of

stability that has lasted until today, allowing China to progress

economically while keeping the lid on social unrest from those who

have lost out in the transition to a market economy.69 They note that

the students and other demonstrators had been repeatedly warned to

leave the square and yet refused to do so despite being fully aware

that martial law had been declared and military troops were prepared

to clear the square by force if necessary. Others, led by those who

participated in the demonstrations or lost loved ones, continue to

call for justice and a reversal of the government’s verdict on

Tiananmen as political turmoil that disrupted social order and

economic development. However, the government has refused to

reconsider its official position.

A second area of concern for critics has been the cyclical campaigns

to ‘strike hard’ at crime (yanda) which, although not involving a

formal declaration of emergency, have led to human rights abuses

and the curtailment of rights for the criminally accused. Government

officials and court leaders consistently emphasize that the strike-

hard campaign should be executed in accordance with the law.

Nevertheless, the endless campaigns no doubt put pressure on police

officers to make additional arrests, on prosecutors to prosecute more

often and charge more serious crimes, and on judges to convict and

issue heavier sentences within the range permitted by law. Goaded

on by a public widely supportive of the war on crime, police,

prosecutors, and judges, in their zeal to strike hard at crime, some-

times exceed the limits imposed by law.70

A third area of concern is that the ‘war on terrorism’ may be under-

mining progress on rights in China, as it has elsewhere. China beefed
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up its anti-terrorism laws by amending the Criminal Law in 2001.71

Beijing has identified the East Turkestan Islamic Movement (ETIM)

as a terrorist organization, citing more than 200 violent incidents in

Xinjiang between 1990 and 2001, which resulted in 162 deaths and

440 injuries.72 In a move that human rights groups have criticized,

the United States supported the designation of ETIM as a terrorist

organization, with the UN Security Council following suit.73 In

December 2003, Beijing added to the list the East Turkestan

Liberation Organization (ETLO), the East Turkestan Information

Center (ETIC), and the World Uighur Youth Congress (WUYC), as

well as eleven individuals. ETIC and WUYC are based in Germany.

All four groups openly advocate for East Turkestan’s independence,

although they generally do not endorse violence, at least publicly.74

However, ETLO members have been involved in bombings and

shootouts, according to the US State Department Counterterrorism

Office.

Human rights groups have accused China of taking advantage of

the recent global concern with terrorism to restrict the rights of

Uighars and Tibetans. While it is clear that there have been a number

of arrests in recent years, the details are often murky, with even the

basic facts frequently contested.75

For instance, Uighar Shaheer Ali was sentenced to death in March

2003 for the ‘illegal manufacture, trading and possession of weapons

and explosives,’ separatism, and ‘organizing and leading a terrorist

organization,’ namely ETIM and the East Turkestan Islamic Party of

Allah.76 The court claimed Ali’s organization took part in a beating,

smashing, and looting incident in Yining on February 5, 1997.

However, Amnesty International claims that independent eyewit-

nesses reported the incident was a peaceful demonstration calling

for equal treatment for Uighars that became violent after security

forces used tear gas and water cannons to disperse the protesters.77 In

an interview, Ali claimed he was a member of the Eastern Turkestan

Islamic Reform Party, which he described as a nonmilitant organiza-

tion. He also claimed he was repeatedly tortured while in custody.

Wang Bingzhang, a US based dissident, was sentenced to life

imprisonment by a Shenzhen court after being convicted of

espionage and leading a terrorist group. The Guangdong High Court
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upheld the judgment. The Shenzhen court’s judgment and the

official press reported in detail the evidence against Wang.78 The

judgment presented a lengthy review of the evidence, including

witness testimony, documents from the National Security Bureau,

and Wang’s own publications and Internet writings, to show that

Wang received payments for providing military secrets to Taiwanese

intelligence organs, advocated terrorism through publications and

on the Internet, plotted to blow up the PRC Embassy in Thailand,

and planned an explosion in China on a national holiday.79

The case attracted the interest of the international community

when Wang was apparently abducted from Vietnam along with

Zhang Qi and Yue Wu, both of whom were later released by PRC

authorities. Beijing claims PRC security officers rescued Wang after

he was kidnapped. The UN Commissioner on Human Rights stated

that his disappearance, arrest, and imprisonment violated interna-

tional standards.80 Wang went on a hunger strike to protest extended

periods of solitary confinement and political education sessions

three times a day.81

In a case that has led to considerable criticism abroad, Tibetan

Lobsang Dondrub was executed for a series of bombings in Sichuan

in 2002, while Buddhist teacher Tenzin Deleg was sentenced to

death with a two-year reprieve.82 The court found Lobsang Dondrub

guilty of incitement to split the country and illegal possession of

firearms and ammunition, and Tenzin Deleg guilty of incitement to

separatism. PRC authorities claim that both defendants confessed to

the crimes. However, Tenzin Deleg denies having confessed and

reportedly shouted his innocence at trial before being silenced.

Lobsang Dondrub reportedly also refused to confess. He was

executed immediately after the Sichuan High Court upheld the

Intermediate Court’s verdict, even though Beijing officials had

promised a US government delegation that the Supreme Court

would review the case.83 Other due process concerns included allega-

tions that the defendants were not allowed to choose their own

counsel and that they were tortured during the investigations.

Critics of the decision note that Tenzin Deleg has a history of social

activism, including renovating monasteries and establishing

charitable organizations for orphans and the elderly, and is a staunch
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supporter of the Dalai Lama, but that he has no record of political

protest. A government spokesperson responded to foreign criticism

by claiming that the case was handled according to law and that

courts in any other country would punish criminals who undermine

state security and engage in terrorism.84

Civil and political rights

During the Mao era, Chinese citizens were afraid to discuss

political issues with their family members, much less in public

with foreigners. Today, political discussion is commonplace when-

ever friends and colleagues meet socially, while visitors are often

surprised at how readily even first-time acquaintances are to

criticize the government, disparage top leaders, or call for faster

political reforms. Academics regularly publish works that criticize

the government and call for greater democratization and political

reforms. Legal scholars and government officials continue to press

for constitutional reforms including greater judicial independence.

The media, forced to respond to consumer interest as a result of

market reforms, are ever more critical and free-wheeling.

At the same time, the government continues to impose—in some

cases ruthlessly and with little regard for legal niceties or interna-

tional opinion—severe limitations on civil and political freedoms

when the exercise of such rights is deemed by the government to

threaten the regime and social stability. The lines of what is permiss-

ible and what is not are clear and fixed in some areas, but vague and

fluid in others. The time, place, and manner of expression are as

important as the subject matter. What may be tolerated in some

circumstances may be subject to greater restriction when there are

certain aggravating factors present, such as attempts to organize

across regions or to hook up with foreign organizations.

Accordingly, China receives a very low score on civil and political

rights—ranking in the lowest 10% of all countries on the World Bank’s

voice and accountability index. As Figure 2 demonstrates, China

scores poorly relative to many countries in Asia and elsewhere, and
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even does poorly relative to its level of economic development, as

Figure 5 shows (see Chapter 6).

A closer examination of law and practice with respect to discrete

civil and political rights reveals that the government is faced with

difficult issues in several areas. First, however, a methodological

note of caution: obtaining reliable, comprehensive information

about many civil and political rights cases is difficult. Reports from

human rights organizations and foreign government entities often

provide a wealth of valuable information, frequently obtained under

difficult circumstances that prevent more in-depth investigation.

Nevertheless, the reports generally suffer from a cursory or one-sided

presentation of facts, the lack of citation to sources for factual

claims, reliance on hearsay evidence and unconfirmed information,

and no or little legal analysis, with citations to relevant PRC or inter-

national law as rare as a snowman in the tropics. Most reports

dismiss summarily the arguments of the government and prosecu-

tors about violations of PRC law, underestimate the complexity of

the legal issues involved, and assume an expansive and liberal

interpretation of civil and political rights that is often contested as a

matter of international law. They rarely attempt to place the

individual cases selected within a broader comparative, historical,

economic, or political context or include any statistical analysis that

would give any indication of the representativeness of the cases. In

short, many of the reports are more advocacy for a particular view-

point than an impartial legal analysis of the merits of the decision.

On the other hand, although Supreme Court regulations require

that most trials be open to the public and that courts publish judg-

ments, politically sensitive cases are often closed to the public or are

limited to a few observers, on the grounds that they involve state

secrets and issues of national security. Nor are court judgments and

documents submitted by the procuracy and defense counsel readily

accessible, and in some cases they are not accessible at all. The facts

as reported in those judgments that are available are often dramat-

ically at odds with the facts as reported by human rights organiza-

tions or defense counsel, or subject to very different interpretations.

Several cases involve serious due process concerns, including

allegations of torture and forced confessions, which undermine the
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credibility of the prosecutors’ claims and the courts’ judgments. As a

result, it is at times all but impossible to verify the facts and to assess

the merits of the court’s judgment as a matter of international and

domestic law.

Nevertheless, by piecing together data from various sources on

contested cases, and studying a number of cases with uncontested

facts, there is sufficient information to obtain a reasonably accurate

view of where the limits of freedom exist in practice. Given the size

and diversity of China, reliance on a small number of select cases

inevitably gives rise to questions about representativeness.

Accordingly, I provide summary results of several cases for each type

of right and for particular issues to establish the boundaries of

individual freedom in practice today.

freedom of thought: state sponsorship of 
ideological orthodoxy and restrictions on 

religious freedom

The government unapologetically endorses socialism, including in

the preamble to the constitution, which guarantees adherence to the

four cardinal principles: the leading role of the Party, adherence to

socialism, the dictatorship of the proletariat, and adherence to

Marxism-Leninism-Mao Zedong thought, now buttressed by the

‘Three Represents.’ The Three Represents are Jiang Zemin’s attempt

to update socialism in accordance with today’s market economy by

shifting the focus away from the proletariat to the ‘advanced

productive forces,’ including the private sector and entrepreneurs, in

order to develop an ‘advanced and modern culture’ and serve the fun-

damental interests of the broad majority of citizens.85 Whereas

Jiang’s formulation highlights that some will lose out in the trans-

ition to the market economy, the Hu and Wen regime, perhaps in an

effort to distinguish itself from the Jiang regime, have paid more

attention to social injustice and the needs of the least well-off in

society. Significantly, however, the focus of both regimes is on the

interests of the majority of the people, which the Party will continue

to determine and serve, not on the rights of the individual interpreted
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as a countermajoritarian trump on the interests of society as a

whole. Although the rhetorical commitment to socialism remains,

socialist ideology is now less coherent, more widely contested, and

much less of a factor in everyday life.

The government has also promoted the development of a

socialist spiritual civilization, consisting of attacks on wholesale

Westernization and bourgeois liberalism, combined with blatant

appeals to nationalism, celebration of the importance of culture and

art, praise for Confucianism, and exhortation of citizens to ask not

what the nation can do for them but what they can do for the nation

and their fellow citizens. Party efforts to bring about this new social-

ist spiritual civilization have been largely unsuccessful. While many

Chinese respond to the nationalist component of the spiritual

civilization plank, few take seriously the emphasis on socialism.

Appeals to Confucianism have also failed to take hold, in part

because of the contested nature of Confucianism, which has been

interpreted to support both liberal and authoritarian positions.

Accordingly, the government is reluctant to appeal to Confucianism

given efforts by some New Confucians to appeal to parts of the vast

Confucian corpus to support democracy and human rights.

Conversely, reformers are wary to make too much of Confucianism

given that historically it was undeniably sexist, elitist, and inegali-

tarian, and failed to provide popular sovereignty or protect even the

most fundamental civil and political liberties such as freedom of

thought and speech.

China’s educational policies continue to call for mandatory

classes in politics and morals. When challenged by the Special

Rapporteur on education, the government spokesperson replied that

all governments inculcate political and moral values through the

education system.86 China is no different.

Mindful of a long history of religious movements toppling

dynasties in the past, of growing problems with ‘cults’ around the

world, and the rise of Islamic fundamentalism in recent years, China

imposes content-based as well as time, place, and manner

restrictions on religious beliefs and practices.87 Freedom of religion

is confined to five recognized religions—Buddhism, Taoism, Islam,

Catholicism, and Protestantism—and registered places of worship.
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All religious groups are required to register with the State

Administration of Religious Affairs. Proselytizing by foreigners is

not allowed, although in practice individual foreign citizens need

not hide their faith, and foreigners may preach in registered churches

or at the invitation of registered social groups.88 Mormons and Jews

are also allowed to practice.

The government claims that there are more than 100,000 venues

for religious activities, and a 300,000 member clergy.89 In addition,

there are more than 3,000 national and local religious organizations,

plus seventy-four religious colleges and schools.90 Each religion is

allowed to publish its own books and magazines, subject to various

restrictions.91 There are 30 million printed copies of the Bible.92

The government provides funding to build and maintain places of

worship, supports members of the clergy, offers preferential tax

treatment to registered religious groups, and pays for trips to Mecca

for some Muslims.

In addition to restricting belief to the five authorized religions, the

government has imposed content-based restrictions on ‘cults’ and

abnormal religious beliefs and practices. The crackdown on Falun

Gong has received the most attention abroad, largely because of the

tireless if one-sided efforts of the overseas Falun Gong organization.93

The government has justified the ban by citing the sect’s

increasingly political agenda, organized demonstrations including

one in which more than 10,000 people suddenly surrounded

Zhongnanhai (the seat of the government), and the deaths of more

than 1,600 adherents, including the self-immolation of five people,

one of them a 12-year-old girl. Senior government leaders were

apparently divided on how to deal with the sect, with some arguing

for prosecution of particular individuals for violation of generally

applicable criminal laws rather than an outright ban on the group.

Whatever the merits on the substantive issue, the crackdown led to

serious due process violations, including torture and deaths while in

detention.94

The government has also outlawed a number of other sects,

claiming their leaders lack theological training, preach the coming

of the apocalypse or Holy War, exploit members for financial gain, or

commit other violations of generally applicable laws such as rape,
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assault, and tax fraud.95 The government has defended the policies

by citing similar restrictions on cults in other countries.

Unfortunately, international law provides little useful guidance in

distinguishing normal from abnormal religious activities and

legitimate groups from cults.96

The government’s response to unapproved ‘house churches’ has

not been uniform. Some have been closed, while others are allowed

to operate, depending on their size, relationship to the official

church, links to foreign organizations or other organizations, and

their general capacity to foment social unrest.97 Catholic priests

aligned with Rome have run into problems because of conflicts over

issues where the views of the Pope conflict with government policy,

most notably with respect to family planning, birth control, and

abortion. Authorities have also reportedly forced Catholics in Hebei,

where more than half of China’s Catholics are located, to follow the

Patriotic Church or face fines, job losses, detention, or the removal

of their children from school.98 Leaders of Protestant house churches

have also been detained.99

Buddhism is increasingly popular in China, and generally accepted

by the government, although the government remains concerned

that Buddhist beliefs and practices will support a movement for

independence in Tibet. Buddhism and politics were fused histor-

ically in theocratic Tibet and remain closely aligned today. Tibetan

Buddhists outside of the Tibetan Autonomous Region (TAR) enjoy

greater freedom, and even in Tibet religious practices are generally

accepted provided they do not serve as a base for political opposi-

tion.100 Accordingly, the government continues to oversee the daily

operations of major monasteries, and to insist that Party members

and senior government employees adhere to atheism and not

support the Dalai Lama. In addition, Tibetan monks and nuns have

been sentenced on charges of endangering the state, separatism, and

undermining the unity of nationalities.101 Human rights groups

protest that they are being detained for nonviolent political

practices. The Tibet Information Network (TIN) estimated that the

Chinese government has imprisoned approximately 150 Tibetans on

political charges, 75% of whom are monks or nuns.102 In a public

relations disaster, the authorities replaced the boy recognized by the
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Dalai Lama to be the eleventh reincarnation of the Panchen Lama

with their own candidate.

The government has also taken steps to ensure that Islam does not

become a source for political instability. The government has

prohibited the teaching of Islam to children under 18, and prevented

preaching by imams whose sermons are considered too fundamen-

talist. Furthermore, the government has limited the construction of

mosques in areas of unrest, although it continues to support their

building and renovation in other areas.103 In a case that has come to

symbolize government oppressiveness abroad, Rebiya Kadeer, a

businesswoman and provincial delegate to the Chinese People’s

Political Consultative Committee whose social activist husband

had sought political asylum in the United States, was sentenced to

eight years in prison in March 2000 for providing state intelligence to

foreigners. The state secrets were reportedly disclosed in local

newspaper articles discussing the treatment of Uighars. She was

subsequently released in response to international pressure from the

US and others.

Another case that has caught the world’s attention involves

Uighar historian Tohti Tunyaz, who was sentenced to eleven years

for inciting separatism and illegally acquiring state secrets after

returning from Ph.D. studies at the University of Tokyo.104 The state

secrets appear to be fifty-year-old documents obtained for research

purposes from a librarian in Xinjiang. Tohti is also accused of writing

and publishing The Inside Story of the Silk Road, which allegedly

advocates ‘ethnic separatism.’ However, Japanese scholars have

denied that Tohti ever published such a book. In 2001, the UN

Human Rights Committee declared that Tohti was arbitrarily

detained, and that the sentence violated the right to freedom of

thought and speech.105

freedom of speech: criticism of the government

The 1991 Human Rights White Paper noted that according to the con-

stitution, citizens have the right to criticize and make suggestions

regarding any government entity or official and the right to expose
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any government entity or official for violation of law or dereliction

of duty.106 In practice, however, there are limits.

One clear line in the sand is advocating the overthrow of the CCP

or the government, whether by violent or nonviolent means, even if

the actual threat is minimal or nonexistent, although again aggrav-

ating circumstances are usually required. For instance, Luo

Yongzhong was sentenced for three years for inciting subversion for

publishing on the Internet articles calling for the overthrow of the

Party and criticizing the Three Represents and the government’s

handling of the Tiananmen incident.107 Similarly, Wang Zechen was

sentenced to six years for subversion for attempting to establish a

Liaoning branch of the banned China Democratic Party, attacking

the Party as a dictatorship, and advocating the end of the single party

system and the establishment of a multiparty system with separ-

ation of powers.108 In court, Wang did not contest the facts but argued

the acts were legal. In another case, He Depu was sentenced to eight

years in prison for collaborating with the banned China Democracy

Party, posting essays on the Internet that incite subversion, and

signing an open letter calling for political reforms.109 According to

his wife, he shouted calls for democracy and criticisms of the 

one-party system at his hearing.110

Another controversial case raises the issue of how clear and

present the danger to the state must be before triggering the state’s

criminal justice machinery, and shows that the government, wary of

student activism, closely monitors attempts to establish student

organizations for political purposes. In 2003, Yang Zili, Xu Wei, Jin

Haike, and Zhang Honghai, four of the eight members of an unre-

gistered group of students and recent graduates called the New Youth

Study Group, received eight to ten years for subversion.111 According

to the judgment of the Beijing Intermediate Court, the purpose of the

group was to ‘actively explore ways of improving society.’ The

articles of the group and related documents included ideas for

expanding the size and influence of the group through publications

and Internet postings, as well as rules on membership and dues.

Apparently, the group planned on setting up branches in Xian and

Tianjin, though there does not appear to be any evidence that

branches were actually set up. The court judgment relied heavily on
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the testimony of other members of the group, one of whom was

cooperating with the Ministry of National Security, and two others

who, under repeated questioning from security officers and the

threat of criminal prosecution for their own involvement, signed

damaging statements claiming that the group opposed socialism and

sought to overthrow the Party and establish a liberal democracy. The

reports accused Zhang Honghai of wholesale rejection of the Party,

Yang Zili of advocating liberalism and opposing single party social-

ism, Xu Wei of advocating an uprising by farmers and the use of

violence if necessary to change the system, and Jin Haike of describing

the political system as authoritarian and advocating the overthrow

of the Party. The court also cited articles written by the defendants,

some posted on the web and others not published, which showed

that they were not happy with the current political situation and

allegedly demonstrated their intent to overthrow the government.

However, the court did not discuss in detail the content of the

publications or cite passages to support these conclusions, other

than to note that publications by Yang Zili described democracy in

China as fake democracy, and called for an end to ‘old man politics.’

On appeal, defense counsel for Xu Wei pointed out that four of the

founders were Party members, and that the members voluntarily

terminated the group.112 He portrayed the members as patriotic

citizens whose only goal was to improve society. He also noted that

the group raised just a couple hundred RMB in dues, and lacked the

wherewithal to overthrow the state. The defendants and their

lawyers also contested the evidence by the procuracy, claiming

statements were taken out of context and the meaning twisted, and

that the witness testimony was given under pressure, inconsistent,

and inaccurate. The defendants further objected that the court

refused to consider exculpatory evidence. Two of those who wrote

reports along with other members of the group were not allowed to

testify on appeal. Citing inconsistency with other evidence, the

Beijing High Court also refused to recognize letters from the three

members who had written reports, two of which were in the posses-

sion of the Intermediate Court during the first trial, denying that the

group ever sought to overthrow the Party or the government.113 After

repeating the Intermediate Court’s evidence and findings in full, the
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High Court summarily dismissed the defendants’ arguments that

there was insufficient evidence of subjective intent to overthrow the

government as well as insufficient evidence of inculpatory objective

acts. The courts did not expressly address the issue of advocacy of

violent versus nonviolent proposals to change the government. Nor

did the courts address the issue of the likelihood that the defendants’

acts would lead to the overthrow of the government.

Agitating for a reversal of the Tiananmen verdict may also land

one in trouble. The government detained the leader of the

Tiananmen Mothers, Ding Zilin, along with two other members of

the group, although they were subsequently released.114 Apparently

they were sent T-shirts from Hong Kong with the logo ‘Tiananmen

Mothers.’ More seriously from the government’s perspective, the

Human Rights Commission had received a videotape of their testi-

mony regarding their efforts to have the government reassess

Tiananmen. Social activist Hu Jia was also temporarily detained for

planning a demonstration to commemorate Tiananmen.115 In some

cases, however, the punishment may be more serious, particularly if

there are other allegations or aggravating circumstances. A petition

signed by 192 people calling for political reforms and a reassessment

of Tiananmen led to the arrest on subversion charges of at least six of

the signatories.116

Three years after being detained, Huang Qi was finally sentenced

to five years for inciting subversion for managing a website where he

posted articles on Tiananmen, Falun Gong, and the banned China

Democratic Party.117 The Intermediate Court decision is interesting

for two reasons. First, it expressly rejects the argument raised by

Huang Qi that his actions were protected by the right of free speech,

arguing that the right does not extend to defamation or spreading

rumors to incite subversion and undermine state interests or

national security. Second, the court rejected the prosecutor’s charge

that Huang was trying to ‘split the nation’ by posting articles calling

for Xinjiang independence on the ground that the articles were

posted by others on Huang’s site.

Although the media regularly carry exposés on corruption, the

government has imposed limits on stories involving high-level

officials, for which approval must be obtained. Li Zhi, a government
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official in Sichuan, was sentenced to eight years for subversion after

posting an article on the Internet and in chatroom discussions

exposing corruption at high levels of the government, and for

contacting foreign dissidents.118 An Jun, who founded an anti-

corruption NGO that attracted more than 300 people, was also

sentenced to four years for exposing corruption.119

Individuals who have reported classified information about SARS

and AIDS have also been detained for revealing state secrets, among

other charges. The government detained Wan Yanhai, head of the

Beijing-based AIDS Institute, for one month for revealing state

secrets when he posted information about HIV deaths on his

website.120 Henan health official Ma Shiwen was also detained for

revealing state secrets, though he too was subsequently released

without standing trial.121 Acknowledging the scope of the AIDS

problem, the government in 2003 adopted new policies on AIDS,

devised a long-term plan for treatment and prevention, and began to

provide free medical treatment and testing.122 AIDS victims may

also be able to use the legal system to fight discrimination in

employment and elsewhere. In a related case, a person infected with

Hepatitis B recently won an administrative litigation suit when he

was denied a post as a civil servant because of his disease.123

freedom of the press

Chinese citizens now have greater access to a wider variety of

information and cultural products due to changes in technology

including the Internet and satellite television; market reforms that

have forced newspapers, television stations, and book publishers to

respond to consumer demands; and the rise of a small number of

independent publishers and an even smaller underground press.

Nevertheless, the government continues to maintain tight controls

on what gets published.

The list of sensitive topics that are off limits or require prior

approval varies from time to time, and is enforced with varying

degrees of strictness. Topics have included the government’s hand-

ling of SARS; the prosecution on corruption charges of successful
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business people like Zhou Zhengyi and Yang Bin; financial informa-

tion such as speculation about the appreciation of the Renminbi or

the selling of stocks by government agencies; exposés about former

government officials who go into business or become lobbyists; and

reports on land seizures and mass demonstrations.124 Oftentimes,

the media will be allowed to discuss a topic until the government or

the courts have taken a final position, as in the ‘BMW case,’ where a

rich and well-connected woman crashed into a crowd after a dispute;

the Liu Yong case, where a former NPC delegate depicted as a mafia

boss was sentenced to death; and the Sun Zhigang case, where a

college student was beaten to death while in administrative deten-

tion. All three cases were widely debated on the Internet and covered

in the press, leading to a central level investigation in the BMW case,

a highly unusual retrial by the Supreme Court in the Liu Yong case,

and the elimination of detention and repatriation in the Sun case.

Discussion of popular books may also be restricted, such as The

Chinese Peasant Report, detailing the plight of farmers today, or the

Heart of Girls, which described the sexual awakening of a teenager

and was considered pornographic. Other books and magazines may

also be subject to censorship, removal from shelves, or confiscation

at customs. However, the widespread if illegal practice of selling

‘book numbers’ and leasing out publication numbers for magazines

allows many publications to slip past the censor. Banning books now

often simply results in increased demand, with books reportedly

banned still readily available even in major Beijing bookstores or in

small street stalls. In one interesting case that shows how efforts to

implement rule of law are paying dividends even in politically

sensitive cases, a lawyer won an administrative litigation suit

challenging Customs’ confiscation of a book on the Yanan period

published by Chinese University of Hong Kong.125

However, in other cases, exceeding the bounds of permissible cov-

erage has resulted in confiscation of publications, closure of the

paper, sacking of editors, or arrests. In 2001, authorities confiscated

an edition of the Securities Market Weekly containing an article

about Li Peng getting rich.126 In 2004, editors of the widely popular

muckraking Southern Metropolis News were arrested on embezzle-

ment and bribery charges.127 The editor of the progressive Beijing
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News was fired, while several other papers have been closed down or

come under pressure to curtail critical reporting. In 2005, thirty-two

journalists were imprisoned, fifteen for writings published on the

Internet. Foreign reporters have also been harassed or detained for

covering sensitive stories such as the plight of North Korean

refugees or allegedly revealing state secrets.

The government has clearly struggled over how to manage the

potential risks caused by the increasing numbers of Internet users.

The government regularly blocks sites, regulates Internet cafés,

holds servers and Internet companies responsible for content

published on their sites, and prosecutes individuals who post articles

that the authorities find go too far in criticizing the government or

that reveal information deemed to be state secrets. All of the top ten

sites for the topics ‘Tibet,’ ‘Taiwan China,’ and ‘Equality’ were

blocked, as were eight of the top-ten sites for ‘Democracy’ and

‘Chinese Dissidents,’ and six of the top-ten sites for ‘Freedom China’

and ‘Justice China.’128 Similarly, 20–25% of the top 100 URLs were

blocked for ‘Hunger China,’ ‘Famine China,’ and ‘AIDS China.’

Several foreign news URLs are also regularly blocked, although

other foreign news sites are available. The government has issued

regulations that limit access to chatrooms. The rules only permit

websites to run news forums about a subject if the mainstream 

state-run media has already covered the story.129

The arrests of Liu Di, Du Daobin, and others for Internet postings

have been the subject of much public debate. Liu Di, the ‘Stainless

Steel Mouse,’ was a student at Beijing Normal University. She was

detained and then released months later for operating a popular

website and posting satirical articles about the Party, as well as art-

icles calling for the release of Huang Qi.130 Her arrest led to two

online petitions signed by over 3,000 people.

Du Daobin was arrested for posting twenty-eight articles on the

Internet, including some that opposed limitations on democracy

and civil liberties in Hong Kong, and for receiving funding from

foreign organizations.131 His arrest led to a petition, signed by over

100 writers, editors, lawyers, philosophers, liberal economists

and activists, calling for a judicial interpretation to clarify the

crime of subversion.132 Citing the nonbinding and decidedly liberal
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Johannesburg Principles, the petition argued that seeking change

through peaceful means should not constitute incitement of subver-

sion, and that the government should not rely on subversion charges

to restrict critical discussion of government shortcomings, maintain

the reputation of the ruling regime, enforce ideological controls, or

even prevent instability.133 After the petition, Du was convicted of

inciting subversion, but his three-year sentence was commuted to

four years of probation.134

Although China has passed a number of regulations regarding

Internet activities, convictions for posting articles on the Internet

are usually based on generally applicable criminal law provisions.

Posting on the Internet, which reaches a diffused and unidentified

audience, serves therefore as a triggering or aggravating factor: the

same speech that would be tolerated in a different forum even

though in violation of the criminal law results in arrest and

detention when posted on the Internet. Sentences are usually in the

two- to four-year range.

Despite limitations, the media has emerged as a powerful source

of government supervision, to the point where some commentators

have questioned whether the media is becoming a demagogue.135

Citizens have effectively used the media and Internet to hold the

government and even the judiciary accountable. The media’s job is

being made easier by local freedom of information acts. Shanghai,

Guangzhou, Shenzhen, and Beijing have all passed or are reviewing

open government information acts. The State Council is also

contemplating a national open government information act, and the

National People’s Congress has included a freedom of information

law on the legislative agenda.136

A letters and visits system provides citizens with another channel

to challenge government actions.137 Most governments, people’s

congresses, and courts have a letter and visits section to handle

citizen complaints. Every year millions of disgruntled citizens write

letters to senior government leaders or make a pilgrimage to provin-

cial capitals or even to Beijing to seek an audience with government

officials. The Supreme Court alone received 152,557 letters and

visits in 2002, including 1,140 inquiries from the people’s congress,

of which 500 petitions were received during the national people’s
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congress session alone. Some courts devote more personnel to

responding to letters and visits and supervision issues than to

actually hearing civil cases. Obtaining the support of the media

greatly enhances the chances that one’s petitions will be taken

seriously.

pornography

Although the government periodically supports campaigns against

pornography, it is readily available in books, magazines, DVDs, and

on the Internet. Suggesting a less than wholehearted commitment,

China blocks just 13% of the 752 sites generated by a search for ‘free

adult sex,’ whereas commercial filters used by Saudi Arabia and

other countries block 70–90%.138 The government’s approach is to

focus on producers and distributor rather than users. Thus, a court

fined and sentenced to three years defendants who operated a

website containing pornographic pictures, novels, and movies. The

defendants had set up web advertisements for foreign advertisers and

received commission payments. The court found that posting

pornographic material online was criminal and that obtaining

income from foreign advertisers was considered ‘spreading

pornography for profit.’

In contrast, the government has tolerated watching pornographic

movies in one’s own home. In a much publicized case, a Shanxi

couple was awarded damages after police stormed into their

bedroom while they were watching an adult movie, and a scuffle

broke out between the husband and police, resulting in injuries to

the husband.139

freedom of assembly

As of 2002, there were more than 133,000 social organizations, includ-

ing 111,000 private nonprofit corporations.140 Although all social

groups are legally required to register, there are also reportedly as many

as one to two million unregistered ‘NGOs.’141 Social organizations
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are subject to various degrees of supervision and control, with the

government again imposing both content-based and time, place, and

manner restrictions. Some groups are not allowed to register, includ-

ing the China Democratic Party and Falun Gong. The founders of the

China Democratic Party Xu Wenli, Wang Youcai, and Qin Yongmin

were sentenced on subversion charges in 1998 to thirteen, twelve,

and eleven years respectively.142 Wang and Xu have since been

released on medical parole and are in the United States.143

The government requires prior approval of all demonstrations.

Approval is not possible in some cases, such as Falun Gong protests,

and virtually impossible to obtain in other cases, such as for protests

of government takings and relocations, treatment of HIV patients,

and labor disputes. China ratified the ICESCR with a reservation

that provisions regarding unions and strikes be interpreted consist-

ently with PRC laws. Labor unions remain tightly controlled and

marginally effective, often serving as a bridge between workers and

the state or management. Many foreign investors have opposed the

formation of strong unions within their companies. PRC law does

not recognize the right to strike, although work slowdowns and

strikes do occur.144

Despite the restrictions, demonstrations are a regular event. In

2005 alone there were almost 87,000 demonstrations, most of them

not approved.145 Demonstrations are growing in size, and increas-

ingly cross industrial and geographical lines. Tactics have also

changed, with a marked rise in violence. According to the Public

Security Ministry, 13% of the demonstrations in 2005 involved mob

violence, resulting in the deaths of 23 police and injuries to over

1,800 more in the first nine months alone.146

In most cases, the protesters are allowed to demonstrate provided

the demonstration is peaceful, orderly, and limited in size and

duration. The government frequently responds to demonstrations

by pumping in funds to buy off the protestors. However, authorities

also frequently arrest the leaders of the demonstration. In addition,

thugs, often hired by companies with an economic interest in the

dispute or with ties to the local government, have sought to intim-

idate protesters.147 And while the authorities generally use non-lethal

means to deal with protesters, police shot and killed several people
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involved in a protest over inadequate compensation for land taken

by the government to build a powerplant. Police claimed the

protesters were killed by warning shots that went astray, and that

they had fired tear gas to disperse the protesters, who had thrown

gasoline bombs at them.148 In other cases, government officials have

been removed from their posts when excessive force was used to

quash protests.149

assessing restrictions on civil and 
political rights

The government does not tolerate much dissent in public and

imposes numerous restrictions on the exercise of civil and political

rights. Are such restrictions consistent with international law?

More importantly, are they justified? Unfortunately, international

law is less determinative on many more issues than often assumed.

Human rights groups and activists within China often invoke liberal

principles or interpretations that are not accepted as a matter of

international law.150 For instance, the Johannesburg Principles cited

by the petitioners in the Du case have not been adopted in whole by

any country. Incorporating the contemporary US standard,151

Principle 6 states that expression may be punished as a threat to

national security or public order only if a government can demon-

strate that: (i) the expression is intended to incite imminent

violence; (ii) it is likely to incite such violence; and (iii) there is a

direct and immediate connection between the expression and the

likelihood or occurrence of such violence.152 However, in general,

national security restrictions require a showing of a serious potential

harm but a lesser degree of imminence and likelihood than restric-

tions for public order. Although the distinction between violence and

nonviolence is an important factor to consider, clearly nonviolent

acts, such as injecting a virus into a country’s national defense

computer system, may endanger the state. Similarly, while a clear

and present danger is more threatening than a vague and distant

danger, a state need not wait until the last minute to take steps to

protect national security or public order.153 Countries differ over
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whether violence must be likely and imminent even for public order

restrictions. Some countries require only that the speech will likely

lead to a violation of law or breach of the peace, while others (often

former British colonies) require an even lesser showing that 

the comments are likely to incite ill-will or contempt for the

government.154

Rather than a bright line test based on the distinction between

violence and nonviolence, restrictions on rights are subject to a

balancing test. The ICCPR Human Rights Committee, the ECHR,

and other bodies apply a three-part test. To be valid, the restriction

must (i) be prescribed by law; (ii) serve a legitimate purpose; and (iii)

be necessary. While this analysis is intended to be conducted on a

case-by-case basis in light of the particular circumstances at the

time, it is useful to apply this test generally to the restrictions on

civil and political rights in China. A case-by-case approach tends to

‘skew’ the results toward greater civil and political rights, as it is

always difficult to see how the actions or words of a particular

individual could possibly constitute a threat to the more powerful

state or have much of an impact on a society of 1.4 billion people.

Conversely, a wider perspective that considers the range of threats

from a variety of different sources tends to support more conser-

vative solutions. A broader approach will usually reflect a more

utilitarian concern for aggregate social benefits whereas a case-by-

case approach fits more easily with a moral absolutist or deontological

approach that sees rights as trumps of social interests.

Not surprisingly, China and other East Asian countries that have

adopted a more restrictive interpretation of civil and political rights

generally defend their positions not by arguing the specifics of

individual cases but by pointing to larger empirical trends, and in

particular the records of other developing countries that have

adopted a restrictive approach to civil and political rights, as opposed

to those that have adopted a more liberal approach. Thus, they point

out that the East Asian countries that have succeeded in maintaining

stability and social order, achieving economic growth, reducing

poverty, and improving people’s living standards, have adopted a

restrictive approach to civil and political rights, whereas other

countries in Asia and elsewhere that have adopted a more liberal
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approach, at least during their period of rapid economic development,

have generally not managed to achieve political stability, economic

growth, or the same level of achievement on other measures of rights

and human well-being. On the other hand, rights activists rely

heavily on particular cases, often involving egregious violations or

especially vulnerable or sympathetic defendants.

Neither approach is entirely satisfactory. The latter tends to

underestimate the importance of stability and social order to

economic growth and the protection of human rights. The former

runs the danger of justifying any and all restrictions in the name of

political stability, social order, and economic growth. Many people

believe, for instance, that democracy is not appropriate for China at

this stage and that given the potential for instability, the government

is justified in limiting certain civil and political rights in the name of

social order (and, because social chaos would undermine economic

growth, in the name of development). Yet, they also believe that the

government unduly restricts civil and political rights. A more

balanced approach is needed, one that moves beyond these general

arguments to consider specific instances of restrictions, while at the

same time bearing in mind that developing countries such as China

face a number of threats to social order and political stability that

wealthy, politically stable countries do not face. Thus, China is

likely to reach a different balance given the horrific consequences

for everyone were China to become unstable or were Cultural

Revolution-like social chaos to reoccur.

The first prong of the three-part balancing test requires that the

government actions be prescribed by law. In China’s case, the

constitution, laws, and administrative regulations provide ample

grounds to restrict pornography, religious practices, demonstrations,

criticism of the government and the Party, and to justify the

confiscation of property, the assessment of fines, administrative

detention, and criminal punishments. Whether the laws are clear

enough to prevent citizens from unexpectedly running afoul of them

is however an issue in some cases, given the broad and vaguely stated

provisions on state secrets, subversion, and endangering the state.

Yet it is unlikely that most people convicted in the cases discussed

earlier were unaware that they were crossing the line given previous
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convictions for similar behavior, though many clearly felt that their

actions should not have been considered illegal. Still, a judicial

interpretation of subversion and related charges, and a narrower

definition of ‘state secrets,’ would go a long way toward clarifying

the scope of impermissible activities and expanding the range of

legitimate activities without detriment to state interests.

A separate but related issue is whether the procuratorate in these

cases laid out with sufficient detail the alleged acts constituting the

offense or the precise threat to national security. The danger of

relying on broad allegations of subversion or endangering the state is

readily apparent in this era of heightened sensitivity to terrorism.

Yet in several of the cases, there was little analysis of specific

statements in the articles alleged to be evidence of subversion.

As for the second prong, the restrictions generally serve a

legitimate purpose on their face, such as national security, public

order, and morality. However, in cases critical of government AIDS

policies or involving exposure of corruption, the restrictions appear

only to serve the interests of the ruling party or to protect the repu-

tation of particular officials rather than to protect national security

or the interests of the nation. The tendency of governments around

the world to rely on broad state secret laws and vague references to

national security to cover up government mistakes has been exacer-

bated after 9/11, and should be resisted in China and elsewhere.155

Moreover, by invoking a broad state secret law, the government

prevents defendants from relying on the truth of their criticisms to

establish a defense: the mere disclosure of damaging information is

sufficient to find wrongdoing.

The final prong is usually the most crucial in evaluating the legit-

imacy of restrictive policies. The requirement of ‘necessity’ as inter-

preted by the ECHR and other bodies does not mean the restriction

is ‘indispensable,’ although it must be more than merely ‘reasonable’

or ‘desirable.’156 As noted, the ECHR affords countries a margin of

appreciation in deciding what is necessary, with the widest margin

in the areas of national security and morality. In addition to being

necessary, the restriction must also be proportionate, while

some jurisdictions such as the United States apply a higher ‘least

restrictive’ standard for limitations of fundamental rights.
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The Universal Declaration of Human Rights and other international

documents require the restrictions to be necessary for democratic

order, even though democracy is not required under the ICCPR.

Some of the arguments for free speech in a democracy may not apply

in a socialist state, although many of the same arguments would

apply at least to some degree. For example, the argument that political

speech, including criticism of the government, deserves special

protection in a democracy given the need for citizens to elect their

leaders may be weakened, whether in the context of prior restraints

on free speech or post-speech regulations.

In most cases, however, the difference will be between liberal and

nonliberal positions. Thus, the liberal emphasis in other countries

on autonomy, individualism, and self-development will lead to

different outcomes than in China. Not everyone assigns the same

value to civil and political freedoms relative to social order. Social

order ranks much higher in the normative hierarchy of most Chinese

than it does in the normative hierarchy of many Westerners, in part

because stability is more precarious in China.

But even accepting such differences, are the restrictions imposed

by China necessary? To some extent, the response turns on assess-

ments of China’s stability. Ironically, the argument of many liberal

critics that China is very unstable tends to undercut their opposition

to restrictions on civil and political rights. China clearly faces a

number of threats to stability, including increasing rural poverty, ris-

ing urban unemployment, a weak social security system, and a rapidly

ageing population that has pushed the elderly into the streets to

protest for retirement benefits. In addition, China has a looming

banking crisis that could put an end to the economic miracle, leading

to further unemployment and more unrest. The desire for greater

autonomy if not independence among many Tibetans and

Xinjiangese, the rise of Islamic fundamentalism in the region, and the

difficulty of separating Buddhism and politics in Tibet also present

risks that cannot be dismissed, even if they should not be exaggerated.

More generally, authoritarian regimes are particularly stable in

the $3,000 to $4,000 per capita (PPP) range.157 However, the likeli-

hood of a transition to democracy increases when per capita income

is between $4,000 and $6,000, with the tipping point at which
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a regime is more likely to be democratic than authoritarian being

$4,115.158 In 2001, China’s per capita income was $4,020.159 Thus,

China is just beginning to outgrow a highly stable period for authori-

tarian regimes, and likely will become increasingly unstable as

pressure grows for political reforms, as evidenced in the rapidly

rising number of large-scale and increasingly violent demonstrations.

Another test applied by some courts to assess the justifiability of

restrictions on rights is to multiply the probability or likelihood by

the degree of harm to calculate the expected danger or threat.160 With

one-fifth of the world’s population, almost half of whom are living on

less than $2/day, and a history of chaos as recent as the Cultural

Revolution, the consequences of instability for China, the region,

and the world would be severe. Adopting this measure virtually

assures a wide margin of deference to restrictions in the name of

public order.

In practice, the balance reached by the government seems to be

that individuals are generally free to pursue their own interests,

engage in religious beliefs, or criticize the government as they like,

provided their acts are not combined with any of the aggravating

circumstances discussed above that increase the likelihood of

unrest. While acknowledging the possibility of instability, many of

the decisions fail to provide any discussion of how the particular acts

in question will lead to instability or endanger the state. A more

considered analysis of the nexus between the acts and disruptions of

the public order or harm to the state would expand greatly the range

of civil and political rights without harming national security or

state interests. It is difficult to see how either a broader categorical

approach or a narrower case-specific analysis could justify the tight

limitations on discussion of issues of legitimate public concern such

as constitutional reform, medical crises, corruption, government

takings, and rising income gaps. After all, these issues are widely

discussed anyway.

Moreover, whatever the outcomes on the substantive merits, the

many due process violations even under China’s own laws—including

incidents of torture, the lack of transparency and a public trial, and

excessively long periods of detention—violate both international

and domestic laws. Nor should lawyers be harassed and prosecuted
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for trying to protect the legitimate rights of their clients, or

environmental organizations and human rights groups unable to

register or closed simply for raising issues of genuine public

concern.161 Conversely, officials and police who rely on excessive

force in dealing with demonstrators, or who turn a blind eye to local

thugs who beat and intimidate protesters, should be held liable and

given stiff punishments as a deterrent to others.

Conclusion: narrowing the gap

Regrettably, Chinese authorities at times impose unnecessary and

unjustified limitations, even allowing that there may be legitimate

differences in normative values and in views on the need to restrict

civil and political rights to ensure social stability and economic

growth. Citizens and their representatives are denied access to legal

and political channels provided in laws and regulations for protect-

ing their rights, or harassed for seeking to hold the government to

commitments it itself has undertaken. With other avenues choked

off, citizens are taking to the streets in massive, ever more violent,

protests. It is in the government’s own interest to rectify these

problems, as they tarnish the government’s reputation at home and

abroad, undermine the legitimacy of the Party, and run counter to

the government’s efforts to promote rule of law and maintain social

stability.

Whether the future is likely to see more repression or greater

protection of the exercise of civil and political rights depends in part

on the outcome of deeply contested debates about how to respond to

the increasing social tensions, the sharp rise in demonstrations, and

the specter of a popular uprising such as the color revolutions in the

former Soviet republics.162 Among the three dominant competing

perspectives, one extreme emphasizes repression of dissent and tight

limits on social organizations and the exercise of civil and political

rights that threaten political stability, combined with an ideological

battle to win the hearts and minds of Chinese citizens, government

officials, and Party members by revamping socialism and explaining
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the reasonableness of the current reform agenda.163 Signs of this

approach include the increased restrictions on the press and the

Internet, the arrest of lawyers and human rights activists, the

closure or close monitoring of social organizations, the crackdown

on public intellectuals, the cancellation of academic conferences on

constitutionalism and political reform, and the extended old-school

campaign to ‘maintain the vanguard’ (baoxian) that has forced

officials and academics to spend so much time in political meetings.164

At the other end of the spectrum are those who argue that rapid

and broad-ranging reforms are necessary to prevent the reform

process from stalling, to meet the rising demands from the citizenry,

and to avoid a political crisis. Rather than tightening restrictions on

civil society and the exercise of civil and political rights, the govern-

ment should relax restraints.

A third, moderate perspective acknowledges that the country is

confronting a variety of serious challenges to social stability, as is

typical for middle income countries. Hence, there is a need to

maintain restrictions on civil and political rights. However, at the

same time, there is an equally pressing need to continue to invest in

human capital, to strengthen institutions, to pay more attention to

social justice and the wealth effects of economic reforms, and to

gradually expand civil and political liberties. In short, stick to the

East Asian Model. Repression alone does not provide a long-term

solution. It simply increases the likelihood that at some point there

will be some sort of political crisis or that China will end up like

other stable but dysfunctional middle income countries.

At the moment, the moderate approach appears dominant.

Despite the tightening in some areas, reforms have continued in

other areas. The State Council’s 2005 democracy white paper is gen-

erally reflective of this approach, with its invocation of classical

ideas such as democratic-centralism resting somewhat uncomfort-

ably with calls for greater public participation and description of new

institutions such as social consultative committees.165

The moderate approach inevitably will give rise to criticisms from

both those who think the government is being too repressive and

moving too slowly on reforms, and from those who take the opposite

view. Almost everyone will object to some specific policies or the
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results in particular cases. The renewed emphasis on democratic

centralism seems to be an attempt to manage diverse views without

allowing conflicting views or discontent to undermine political

stability. Citizens are allowed to express their views on controver-

sial issues, and thus to blow off steam, but only up to a point. Once

the various viewpoints are debated, and the authorities reach a

decision, public discussion is curtailed.

Maintaining a balance will be difficult. The short term is likely to

be rocky. However, Bueno de Mesquita and Downs have shown that

authoritarian regimes are able to achieve economic growth and

postpone democracy by providing standard public goods—such

as public transport, public health, and primary and secondary

education—while controlling public goods necessary for political

coordination, such as civil and political rights and a free press.166 An

authoritarian regime that ensures economic growth and restricts

coordination goods has a substantially higher chance of survival,

whereas allowing freedom of the press and civil liberties decreases

the regime’s chance of survival by 15–20%. The experiences of Asian

countries suggest that, at least up to a point, this strategy produces

better results than democratization at low levels of wealth. Of

course, in some cases authoritarian regimes may unjustifiably delay

the transition to democracy or be too restrictive in particular cases.

Whereas China clearly falls far short on civil and political rights

even when judged against other countries in its income class, China

does much better on most other major human rights measures and

indicators of human well-being, as we shall see in the next chapter.

Both the tighter constraints on civil and political rights when the

exercise of such rights threatens social or political stability and

the better performance on other measures are typical of the EAM.
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CHAPTER FOUR

Social and economic rights, law and

order, women’s rights, and cultural rights

After analyzing China’s performance with respect to social and

economic rights, law and order, women’s rights and cultural or

minority rights, I summarize the factors that explain China’s rights

performance and discuss obstacles to better performance.

Social and economic rights: poverty, health, 
and education

China defends its human rights record by pointing to a stunning rise

in wealth that has lifted over 150 million people out of poverty in

less than a decade and improved the quality of life of hundreds of

millions more. From 1978 to 2001, the real income per capita

increased more than five times for rural residents and more than four

times for urban residents.1 An official average annual growth rate of

8.2% from 1975 to 2001 and 8.8% from 1999 to 2001 has resulted in

steady progress in the (UNDP) Human Development Index (HDI),

from 0.52 in 1975 to 0.72 in 2001.2 The HDI measures life expectancy

at birth, adult literacy, school enrollments, and standard of living. As

Figure 3 indicates, China does much better relative to other

countries on the HDI than it does on the index for civil and political

rights. As expected given the high correlation between wealth and
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social and economic rights (r � .92), China outperforms low income

India on all measures, including infant mortality, life expectancy,

and primary school enrollment, as indicated in Table 4.

To be sure, economic growth in China has not benefited everyone

equally. The eastern coastal region is much wealthier than the rest of

the country, rural areas are poorer than cities, and lay-offs from SOEs

and collectives in education have created a pool of urban poor most

of whom lack the education or skills to compete in the market.3

According to the UNDP, in 1998, the richest 20% consumed 47%,

while the poorest 20% consumed just 6%.4 By 2003, the share of the

top 20% had risen to 51%.5 Some 4.6% live below the national

poverty line, although nongovernmental sources suggest the number

might be much higher.6 One-fourth of the population, or over 300

million people, lacks sustained access to an adequate water source.7

In addition, 9% of the population is undernourished, and 10% of

children under 5 are underweight for their age. The rapid growth has

also taken its toll on the environment.

Even with increases in the income gap during the reform era,

China is still roughly on a par with the United States and other Asian

countries such as Hong Kong, Singapore, the Philippines, and

Malaysia, and considerably more egalitarian than Zimbabwe, South

Africa, Chile, or Nicaragua, as indicated in Table 6 (p. 50). Moreover,

the process of modernization inevitably involves a period of urban-

ization where rural residents are moved into cities and rural incomes

lag behind urban incomes. As noted in Chapter 2, the general pattern

is for inequality to increase during the development phase and then

usually, although not always, to decrease. In a country as large as

China, the process will take several generations to reach a stable

equilibrium.

In the meantime, the government has responded to growing

inequality both in the countryside and cities by issuing a steady

stream of legislation to improve social welfare, strengthen job

training and creation programs, reduce the tax burden on farmers,

increase rural productivity, ease restrictions on migrant workers and

enhance their rights to education and medical treatment, and stimu-

late growth in western and central regions. Perhaps more importantly,

the government has given substance to the commitments and



promise of these new regulations by increasing spending. For instance,

the government spent some 70 billion yuan in 2003, an increase of

almost 20% over 2002, on the ‘three-stage guarantee’ for laid-off

workers that provides a basic living allowance, unemployment

insurance, and then a subsistence allowance if the person still

cannot find employment.8 The government also allocated an

additional 4.6 billion yuan to subsidize job creation.9 There were

29 million retirees from enterprises covered by welfare, an increase

of 41% over 2002. Nearly sixty million people have been covered by

the rural old-age insurance scheme, and almost 1.4 million farmers

received pensions.10 Although these increased expenditures will by

no means put an end to the problems, and will benefit different

groups disproportionately, with former state-owned enterprise (SOE)

employees better taken care of than others, they do demonstrate

some level of commitment of the new leadership to pay attention to

social justice issues.

These measures appear to be having some effect. Despite frequent

claims of rising inequality, inequality for China as a whole remained

virtually constant from 1995 to 2002.11 When broken down further,

both urban and rural inequality decreased, although inequality

between rural and urban areas increased.12 However, one study

found that prior estimates of rural–urban inequality, and hence their

impact on the national Gini coefficient, have also usually been

overstated because they failed to take into consideration the higher

cost of living in urban areas and did not include migrant workers,

who earn less on average than other urban residents, thus decreasing

the difference between average rural and urban income.13 Others

argue the opposite—the gap is even larger than reported if one

considers systemic factors such as access to health and education,

which are biased in favor of urban residents. In any event, all agree

the gap in rural–urban incomes remains high in comparison to most

other countries in Asia and elsewhere. In response, the Hu adminis-

tration recently eliminated the agricultural tax, reiterated the

promise of free schooling for rural children, and proposed subsidized

medical care in the countryside.14

Despite the inequality, the overall number of rural and urban

residents living in poverty has been significantly reduced. One study
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found that between 1995 and 2002, rural residents in broad poverty

declined from 246 million to 96 million, a 61% decline, while the

number in ultra poverty declined from 104 million to 34 million, a

67% decline.15 Similarly, the number of urban poor living below the

higher threshold also decreased significantly, by 17%.16

According to the WHO, Chinese citizens in general are living

longer and healthier lives, with China largely on track to meet the

Millennium Development Goals by 2015.17 From 1949 to 2001, life

expectancy doubled, reaching 70.6 years.18 The population with

access to essential drugs reached 80–94%; 77–9% of 1-year olds are

immunized against tuberculosis, measles, and other illnesses. In

2000, 86% of pregnant women had access to health care, and mater-

nal mortality dropped from 62 per 100,000 in 1995 to 53 per 100,000

in 2001, although in some rural areas the rate can be as high as 400

per 100,000.19 The percentage of women giving birth in hospitals was

72.9%, up 15% from 1995.20 Efforts to encourage breastfeeding also

paid dividends, with 54% of urban mothers and 72% of rural mothers

breastfeeding for four months. All are significant improvements.

However, there are many areas of concern. There are still problems

with Hepatitis-B, tuberculosis, and lack of potable water, as well as

new medical issues such as an upsurge in AIDS, sexually transmitted

diseases, obesity, death by traffic accidents, and mental illness.

Moreover, with longer life spans and demographic changes due to

its one-child policy, China is facing the problems associated with

ageing, including more people suffering from chronic ailments, a

lengthening of the course of diseases, and constant increases in

medical and pharmaceutical costs. All of these issues have an

enormous impact on health care facilities, services, and costs.

While spending on health lags far behind spending in rich countries,

as expected, the government has aggravated the problem by relying

heavily on households to bear the rising costs of medical treatment.

As noted, government spending as a share of total costs has decreased

rapidly in the reform era as the state has sought to marketize health

services. As a result, access to medical care has deteriorated for those

without personal or family resources, and adequate facilities are not

available in some areas even for those who could afford to pay for

treatment. Medical treatment in the countryside in particular leaves
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much to be desired. The government has set up a number of pilot

projects to test out a Rural Cooperative Medical System, but the

results so far are not promising. Even in urban areas, where the

Urban Employee Basic Medical Insurance System now covers well

over 100 million people, many residents lack access to affordable

medical care.21 Underpaid doctors whose bonuses are tied to the

revenues they generate demand side-payments from patients, and

overprescribe expensive drugs or order unnecessary tests to boost

profits and their own salaries. Hospitals are rushing to purchase

expensive medical equipment in the hope of generating higher rates

of return rather than focusing on the basic provision of public health

services. As in many countries, there is a deep division among those

that prefer to rely on market forces and privatize the health care

system, and those that believe the government should be primarily

responsible for health care. The government appears to be treading a

middle course, relying both on market forces and government provi-

sion or subsidization of basic services for the urban and rural poor.

The government has done better with respect to education,

though again problems remain. PRC law provides for nine years of

compulsory education. In 2001, adult literacy was 85.8%, up from

78.3% in 1990. Youth literacy is even higher, at 97.9%.22 In compar-

ison, the average youth illiteracy rate in low income countries is

32%, and 5% in middle income countries.23 The government has

proudly noted that according to UNESCO in 2003, China made the

most progress in eliminating illiteracy in the past decade among the

forty countries surveyed.24

However, illiteracy rates are higher among women, minorities,

and in rural areas. As recently as 1999, nearly 100 million mostly

rural women were illiterate.25 In response, the government initiated

Project Hope to assist children in poor districts and the Spring Buds

Scheme to promote girls’ enrollment or return to school to complete

their primary education. According to the Ministry of Education, the

proportion of females receiving education at all levels has risen

and the overall educational level of women has improved. From 1990

to 2000, the illiteracy rate among women has decreased from 32% to

13.5%, and the total population of female illiteracy has decreased from

159 million to 62 million. Less than 5% of young and middle-aged
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women are illiterate, despite higher overall rates of female illiteracy.26

In 2000 the primary school enrollment rate of female students

reached 99.1%. Even in the economically less developed western

regions, the rate of school enrollment of female students reached

95%. At present, the proportion of female students in China’s

primary schools is 47.2% and that in colleges and universities is

43.95%.27

Despite such achievements, the UN Special Rapporteur (SR) on

the Right to Education issued a critical report that challenged some

of the data and offered a number of recommendations for improve-

ment.28 The SR noted that many public schools had begun to charge

tuition and impose other fees, which the poor are not able to afford.

She recommended that all fees be eliminated and that the budgetary

allocation for education be increased to the ‘internationally recom-

mended’ minimum of 6% of GDP, though few countries actually

meet that level.29 She also noted ongoing problems with gender

equality and with education for minorities, including the lack of

bilingual education. In addition, she recommended a clarification of

the rights of young unmarried people to sex education and family-

planning services and to self-protection against sexually transmitted

diseases and AIDS.

The government responded with a scathing critique, accusing the

SR of being politically biased, distorting the facts, and discounting

China’s achievements.30 Beijing complained that the SR ignored

information provided by the government, relying instead on mater-

ials from overseas sources and organizations. The government

pointedly observed that although the SR did not visit Tibet, she

nevertheless made ‘biased and irresponsible comments’ on education

in Tibet.

To some extent, the divergence in perception of China’s educa-

tional progress lies in the difference between the government’s

approach, which relies on regulations and general statistics, and the

approach of the SR and other human rights organizations, which

highlights individual cases or relies on accounts of oftentimes

disgruntled parties about how the laws are implemented in practice.

For instance, on the issue of school fees, the government noted that

the State Council has issued regulations requiring that schools
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charge only a single fee and that fees be waived for indigent students.

However, as with other types of laws, local governments often

ignore or modify central regulations.

In other cases, the difference seems to be more one of spin or

interpretation, or due to the tendency of human rights advocates to

hold up idealistic standards that cannot be achieved given China’s

current level of development and regional variations. The SR, for

example, accused China of backing away from its commitment

to universal nine-year compulsory education.31 The government

acknowledges that nearly 10% of the population lives in regions

where universal education can only be provided at the primary level

or even only up to the third or fourth year of primary school. In light

of significant regional disparities, the government has adopted a

pragmatic approach that involves different plans in different regions

and seeks to promote compulsory education progressively by

realizing six-year universal compulsory education first. However,

the government adamantly denied that it was backing away from

universal nine-year compulsory education as a long-term goal.32

The rise of a middle class has also led to what may develop into the

type of two-tier educational system found in many developing and

developed countries. A number of elite private schools have arisen

catering to the affluent. In the public sector, the difference in the

quality of education between key schools and ordinary schools is

also large. Access to key public schools and elite private schools

often depends on the wealth and social connections of the parents.

As education becomes increasingly important as a means of upward

social mobility in the increasingly competitive global economy, the

differences between those with wealth and thus able to obtain a

better education and those without it will likely grow and become

entrenched unless the government adopts measures to equal the

playing field.

The rights of migrant workers have also been a source of

contention.33 The influx of migrant workers and the rise of laid-off

urban workers have led to concerns about social order, aggressive

begging, the rise of slum towns, and increased crime in urban areas.

Until June 2003, authorities relied on a system of administrative

detention known as ‘detention and repatriation.’ The system served
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humanitarian purposes and protected social order in urban areas by

providing relief, education, and resettlement to migrants and urban

poor. According to one report, upwards of two million people were

subject to detention and repatriation each year, including a ‘substan-

tial proportion’ of children.34 In June 2003, the State Council

repealed the 1982 regulation and issued new regulations that

continued to provide social welfare to vagrants, but removed the

compulsory detention component.35 The new provisional rules

require relief centers to provide food and shelter to those in need,

send them to hospitals for medical treatment, contact their

relatives, and arrange for transportation to their homes.

Another issue is the legal enforceability of rights. The constitution

provides for citizens’ rights to work, rest, education, scientific

research and cultural activities, material assistance from the state for

aged, ill, or disabled citizens, and ownership of lawfully obtained

property. As is also true elsewhere, many economic rights because of

their inspirational nature, vagueness, or policy implications with

respect to distribution of resources are not considered to be justici-

able. Nevertheless, a number of cases have arisen in relation to some

of these rights, particularly the right to education. In fact, the first

case to directly invoke the constitution as a basis for a claim absent

implementing legislation involved the right to education.36 One

subsequent case involved a student who successfully sued her school

for damages for failing to inform her about her college entrance exam

scores in time to apply to university, while in another education case

a student sued the school and various individuals for allowing some-

one else to use her name and exam score to enter university.37

In still another case that combined the right to education with a

discrimination claim, three students from Qingdao sued the

Ministry of Education for its admissions policy that allowed Beijing

residents to enter universities in Beijing with lower scores than

applicants from outside Beijing.38 The plaintiffs filed the suit directly

with the Supreme Court. Although the Supreme Court has the

discretionary power to hear important cases in the first instance, it

opted not to exercise the power, rejecting the case on jurisdictional

grounds and advising the plaintiffs to file suit in Intermediate Court.

Facing a number of serious legal obstacles, including that the

Administrative Litigation Law permits challenges to the legality of
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specific administrative acts but not generally applicable administrat-

ive regulations, the students withdrew the case. The students

claimed a moral victory in that their suit called attention to the

unfairness of the current policy, and led the Ministry of Education to

reconsider, although not yet change, the policy.

Law and order

Chinese leaders as well as leaders of other Asian states, such as Lee

Kuan Yew, Singapore’s Prime Minister from 1959–90, have often

been critical of the high crime rates, rampant drug use, and social

disorder in economically advanced Western liberal democracies.

Rather, they champion family and communitarian values, social

stability, and law and order. Tables 8 and 9 demonstrate that there

are significant differences between Asian and Western countries in

terms of crime rates and other indicators of social order.
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Table 8. Crime Statistics (rate per 100,000) 1997–2002

Country and Human Total Crime Murder Rape
Development Indicator Rank

7 United States (HI) 4160.51 5.61 31.77
9 Japan (HI) 2300.77 1.1 1.85

17 France (HI) 6932.26 4.07 17.63
26 Hong Kong (HI) 1085.64 1.03 1.41
28 Singapore (HI) 703.84 0.8 2.81
29 Taiwan (UM) 2179.03 5.13 10.16
30 South Korea (UM) 1664.06 2.18 4.29
35 Poland (UM) 3634.84 3.15 6.09
43 Chile (UM) 1496.92 4.54 9.97
58 Malaysia (M) 729.71 2.1 5.78
65 Brazil (UM) 927.41 22.98 8.5
72 Romania (LM) 2207.05 7.44 8.34
74 Thailand (M) 245.53 8.07 6.17
85 Philippines (LM) — 7.85 4.21
104 China (LM) 133.82 2.16 —
106 Iran (LM) — — —

109 Vietnam (LI) 83.56 1.08 —
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Table 8. (contd.)

Country and Human Total Crime Murder Rape
Development Indicator Rank

111 South Africa (UM) 8176.04 114.84 121.13
112 Indonesia (LI) 63.48 0.8 0.73
120 Egypt (LM) — — —
121 Nicaragua (LI) 1372.27 24.03 26.03
127 India (LI) 671.2 3.93 1.6
145 Zimbabwe (LI) 6560.61 10.15 38.38
160 Tanzania (LI) 1647.98 7.95 10.05

Country and Human Theft Drug Offense Incarceration
Development Indicator Rank

7 United States (HI) 3804.58 539.92 701
9 Japan (HI) 1871.13 21.68 54

17 France (HI) 4224.57 182.19 93
26 Hong Kong (HI) 623.16 36.77 184
28 Singapore (HI) 415.5 85.08 388
29 Taiwan (UM) 1473.03 111.13 250
30 South Korea (UM) 386.31 8.97 125
35 Poland (UM) 1727.46 93.65 211
43 Chile (UM) 705.66 16.68 204
58 Malaysia (M) 581.43 78.95 161
65 Brazil (UM) — 46.29 160
72 Romania (LM) 1028.33 2.04 199
74 Thailand (M) 90 438.13 401
85 Philippines (LM) 10.21 14.53 94

104 China (LM) 87.75 3.92 184
106 Iran (LM) — — 226
109 Vietnam (LI) 31.41 11.26 71
111 South Africa (UM) 3565.81 111.85 402
112 Indonesia (LI) 45.26 3.77 38
120 Egypt (LM) — — 121
121 Nicaragua (LI) 579.97 22.79 143
127 India (LI) 44.01 2.25 29
145 Zimbabwe (LI) 1958.11 57.03 160

160 Tanzania (LI) 194.11 13.39 120

Sources: Columns 1–5: Interpol, International Crime Statistics: Country Report, at www.interpol.int/Public/

Statistics/ICS/.

Column 6: International Centre for Prison Studies, School of Law at King’s College of the University of London, World

Prison Brief. www.prisonstudies.org/. Some Taiwan, US, and Singapore data came from compilations by national

statistic offices. Taiwan HDI rank is an estimate.

www.interpol.int/Public/Statistics/ICS/
www.interpol.int/Public/Statistics/ICS/
www.prisonstudies.org/


Crime rates must be used with caution because of differences in

definitions of crimes, the willingness of rape victims to report rapes,

broad yearly fluctuations, and differences in the level of economic

development. In addition, demographic differences such as the

percentage of rural population and youths also affect crime rates.

Notwithstanding such qualifications, the results are striking: East

Asian countries, especially in the higher income brackets, tend to

have much lower crime rates relative to their level of economic

development, industrialization, and urbanization. For instance, the

total crime rates for high income countries France and the United

States are two to ten times the rates in Japan, Singapore, and Hong

Kong. The much higher crime rates hold across the board for

property offenses such as theft and burglary, violent crimes such as

murder (which are generally considered to suffer from fewer

problems in reporting and data collection), and drug offenses. The

United States suffers from particularly high levels of violent crime,

especially rape.

The lower income countries such as China, the Philippines,

Indonesia, India, and Vietnam have lower crime rates than the

wealthier countries. Data collection is particularly problematic

in low income countries, making comparisons more difficult.

However, it would appear that crime is a greater problem in India

than in China, Vietnam, and Thailand. In short, despite a rising

crime rate, China still maintains a relatively stable social order.

Walking the streets of Beijing alone late at night does not fill one

with the sense of trepidation that comes from a similar stroll

through the streets of New York or Los Angeles. A 2002 nationwide

survey of 100,000 people found that 80% felt safe due to the strike-

hard campaign.39

Countries vary widely in how they deal with criminals. The US

has the dubious distinction of the highest rate of incarceration in the

world, as well as some of the most severe punishments. In contrast,

France and Japan have low rates of incarceration relative to their

crime rates, and tend to place more emphasis on noncustodial

sanctions, and in Japan’s case on rehabilitation as well. In general,

however, Asian states with the exception of Japan rely on heavy

punishments. China is no exception. In 2001, 25% of verdicts in
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criminal cases resulted in a sentence greater than five years (includ-

ing life imprisonment and the death penalty). This number is already

down from the high thirties and low forties in previous years.40

China also carried out more capital punishments in a three-month

period in 2001 than were carried out globally in three years.41

Other indicators of social order such as suicide, divorce, and young

mother rates are less clearly tied to a country’s level of wealth.

As indicated in Table 9, suicide rates are highest in Japan, followed

by France, and then a cluster of countries including China, South

Korea, and Hong Kong, followed by the US and India. Thailand and

the Philippines, perhaps because of religious influences, have very

low rates. However, other reports have indicated a much higher rate

for China, particularly among rural women.42 The high rate of sui-

cide among Chinese women reflects their low economic and social

status, the high incidence of violence, and limits on their ability to

escape and pursue a more desirable life.43

Divorce rates have been growing in China, more than doubling in

fifteen years from 0.9% in 1985 to 1.9% in 1999.44 Nevertheless,

China still has a much lower rate than other countries, including the

United States and South Korea. Again, there is wide regional

variation, with coastal and more developed areas experiencing a

higher rate of divorce. According to the People’s Court Daily, nearly

a quarter of marriages in the coastal provinces end in divorce.45

Births to young mothers is not a serious problem in China due to

family planning regulations that encourage later marriages and limit

births. Of course, China’s one-child policies, relaxed recently, have

been much criticized both for violating the right to procreate and the

coercive manner in which they have been carried out.

Women’s rights

China, proud of its record on women’s rights relative to other coun-

tries, hosted the Fourth World Conference on Women in 1995.

Judged by the standards of the UNDP Gender-related Development

Index,46 China does reasonably well relative to its income. Again, as
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the index is highly correlated with wealth (r � .93), a country’s

performance should be judged in comparison to other countries in its

income class. As Table 10 indicates, while China scores much lower

on the GDI than high income countries such as the United States,

Japan, and Singapore, and much higher than low income countries

such as India, Zimbabwe, and Egypt, it is comparable to other lower-

middle income countries such as Iran, the Philippines, and Romania.
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Table 9. Social Order: Divorce Rates, Suicide Rates, Young Mothers

Country and Human Divorce Rate Suicide Rates Births by Mothers Between 
Development Indicator Rank (per 1,000) (per 100,000) Age 15–19 (per 1,000

1996–2000 1991–2002 population 1995–2000)

7 United States (HI) 4.19 10.85 9.14
9 Japan (HI) 1.98 25.3 0.70

17 France (HI) 1.98 17.75 1.58
26 Hong Kong (HI) 1.95 13.25 1.08
28 Singapore (HI) 1.20 9.45 1.07
29 Taiwan (UM) — 13.59 0.50
30 South Korea (UM) 2.52 13.55 0.63
35 Poland (UM) 1.09 15.4 4.12
43 Chile (UM) 0.42 5.8 10.19
58 Malaysia (M) — — 4.06
65 Brazil (UM) 0.60 4.2 19.05
72 Romania (LM) 1.40 12.35 7.93
74 Thailand (M) — 4 12.41
85 Philippines (LM) — 2.1 11.80

104 China (LM) — 13.9 0.97
106 Iran (LM) 0.81 0.2 13.86
109 Vietnam (LI) — — 6.52
111 South Africa (UM) 0.83 — 21.34
112 Indonesia (LI) — — 15.10
120 Egypt (LM) 1.17 0.05 14.36
121 Nicaragua (LI) — 3.45 45.06
127 India (LI) — 10.65 12.52
145 Zimbabwe (LI) — 7.9 31.34

160 Tanzania (LI) — — 39.37

Sources: Column 1: United Nations, Demographic Yearbook 2000, Table 25––Divorces and Crude Divorce Rates:

1996–2000. http://unstats.un.org/unsd/demographic/products/dyb/DYB2000/Table25.xls.

Column 2: World Health Organization, Suicide Rates per 100,000 by country, year and gender (Table).

www.who.int/mental_health/prevention/suicide/suiciderates/en/.

Column 3: United Nations Department of Economic and Social Affairs, Population Division, World Population

Prospects: The 2002 Revision Population Database, http://esa.un.org/unpp/. Taiwan HDI rank is an estimate.

www.who.int/mental_health/prevention/suicide/suiciderates/en/
http://unstats.un.org/unsd/demographic/products/dyb/DYB2000/Table25.xls
http://esa.un.org/unpp/


Table 10. Women’s Rights and Well-being

HDI Country Gender-related Female Literacy (2001) Earned Income Estimates (PPP US$) (2001) Political Participation by
Rank Development

Female Male Female to Female Male Female to
Women (as % of total) (2000)

Index
Male Ratio Male % Ministerial Seats in Single

Level or Lower House

7 United States 0.94 N/A N/A N/A 26,389 42,540 62 31.8 14.3
9 Japan 0.93 N/A N/A N/A 15,617 35,061 45 5.7 7.3

17 France 0.93 N/A N/A N/A 18,607 29,657 63 37.9 12.2
28 Singapore 0.88 88.7 96.4 0.92 14,992 30,262 50 5.7 11.8
30 South Korea 0.88 96.6 99.2 0.97 9,529 20,578 46 6.5 5.9
35 Poland 0.85 99.7 99.8 1.00 7,253 11,777 62 18.7 20.2
43 Chile 0.83 95.7 96.1 1.00 5,055 13,409 38 25.6 12.5
58 Malaysia 0.79 84.0 91.7 0.92 5,557 11,845 47 N/A 10.4
65 Brazil 0.77 87.2 87.4 1.00 4,391 10,410 42 0 8.6
72 Romania 0.77 97.4 99.1 0.98 4,313 7,416 58 20.0 10.7
74 Thailand 0.77 94.1 97.3 0.97 4,875 7,975 61 5.7 9.2
85 Philippines 0.75 95.0 95.3 1.00 2,838 4,829 59 N/A 17.8

104 China 0.74 78.7 92.5 0.85 3,169 4,825 66 5.1 21.8
106 Iran 0.71 70.2 83.8 0.84 2,599 9,301 28 9.4 4.1
109 Vietnam 0.69 90.9 94.5 0.96 1,696 2,447 69 N/A 27.3
111 South Africa 0.66 85.0 86.3 0.99 7,047 15,712 45 38.1 29.8
112 Indonesia 0.69 82.6 92.1 0.90 1,987 3,893 51 5.9 8.0
120 Egypt 0.63 44.8 67.2 0.67 1,970 5,075 39 6.1 2.4
121 Nicaragua 0.66 67.1 66.5 1.01 1,494 3,415 44 23.1 20.7
127 India 0.57 46.4 69.0 0.67 1,531 4,070 38 10.1 8.8
145 Zimbabwe 0.48 85.5 93.3 0.92 1,667 2,905 57 36.0 10.0

160 Tanzania 0.40 67.9 84.5 0.80 432 610 71 N/A 22.3

Source: UNDP Human Development Indicators (2003). Because of the lack of gender- disaggregated income data, female and male earned income are crudely estimated on the basis of data

on the ratio of the female non-agricultural wage to the male non-agricultural wage, the female and male shares of the economically active population, the total female and male population and

GDP per capita (PPP US$) (see technical note 1). Unless otherwise specified, estimates are based on data for the most recent year available during 1991–2000.



Despite steady and significant progress in improving women’s

lives, the government acknowledges that a number of serious

problems remain. Violence against women is a major issue, including

domestic violence and marital rape, sexual violence while in

custody, sexual harassment in the workplace, trafficking of women,

and forced prostitution. A 2000 survey by the All China Women’s

Federation (ACWF) found violence occurs in 30% of Chinese house-

holds, of which 80% involves spousal abuse.47 Although more

common in rural areas, domestic violence occurs throughout China

and at all socioeconomic levels.

China’s population policies have been criticized for their effects

on women, including forced abortions and sterilization, and female

infanticide.48 Although genetic testing that determines the sex of the

fetus is prohibited, it has become a lucrative underground business

that contributes to abortions of female fetuses and an unusually high

ratio of males to females. The male/female imbalance may contribute

to kidnapping and trafficking of women, many of whom end up

forced into marriage with males in poor villages.

Although economic reforms have greatly improved the lives of

many women, the transition from a centrally planned economy to a

market economy has increased poverty for some citizens, including

a disproportionate number of women. Women have been laid off in

greater numbers than men and have more difficulty finding new

jobs.49 They also suffer from gender segregation of the labor market,

with an overconcentration in the low-paying service sector.

Nevertheless, compared to other countries, including many other

wealthy countries, Chinese women enjoy higher rates of employ-

ment, better jobs, and a higher ratio of female to male income

earned.50 Indeed, as indicated in Table 10, the female to male income

ratio in China is higher than in the US, and much higher than in

India, Iran, Chile, and Singapore.

While the problems are clear, the solutions are either not clear or

difficult to implement. Several factors complicate the task of

devising and implementing effective solutions. As the CEDAW

Committee recognized, China’s size and diversity pose special

challenges to the realization of gender equality. Differences in the

experiences of urban and rural women require different solutions.
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The general conflict in the international human rights movement

between women’s rights, often interpreted in light of the experiences

of women in Western developed countries, and the cultural and

religious beliefs and practices of minority groups in non-Western

developing countries, further complicates policy-making and under-

mines efforts to implement state policies aimed at promoting the

rights of women. As is true elsewhere, progress on promoting

women’s rights is hindered by deeply embedded traditional views

about the proper role of women in the family, in society, and in

relation to men. The CEDAW Committee has observed that ‘the

persistence of prejudice and stereotypical attitudes concerning the

role of women and men in the family and in society, based on views

of male superiority and the subordination of women, constitutes a

serious impediment to the full implementation of the Convention.’51

The Committee also noted that the government has focused on

protecting women through numerous labor regulations that protect

women rather than empowering them.

The Committee suggested the government should adopt a more

empowerment-oriented approach, encourage a national dialogue on

attitudes toward women, and campaign publicly to change trad-

itional attitudes.52 A number of more targeted reforms have also

been proposed for each of the specific issues.

For example, in response to lower female literacy rates, the

CEDAW Committee recommended that the government abolish

school fees and allocate adequate resources to ensure universal liter-

acy and primary education, something easier said than done in most

developing countries. The Committee also recommended revision of

textbooks and the curriculum to eliminate gender stereotypes and to

include the achievement of gender equality as a societal goal, reflect-

ing the importance of consciousness raising and the rather optimistic

belief that if only those responsible for the problems understood the

negative consequences for women they would change their behavior.

The Committee on the Rights of the Child suggested that local

leaders be invited to take a more active role in supporting the efforts

to prevent and eliminate discrimination against girls and to provide

guidance to communities, although it is not clear to what extent the

mostly male leaders support the goals of reform.53
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With women holding just 5% of ministerial positions in 2000 and

constituting 22% of the NPC, the proportion of women in political

positions is low. However, while the numbers of women in minister-

ial positions is low relative to other countries, the number of female

legislators is high. In response to the low levels of women in top

positions of government, the CEDAW Committee recommended

affirmative action and reservation of a specified number of seats for

women delegates in people’s congresses.54 The Committee also

called for more gender balance in the composition of village

committees. However, the Committee ducked the controversial

issue of whether to impose affirmative action quotas on the open,

competitive process of democratic elections at the village level. Nor

is it clear that China is legally or morally obligated to support the

long-term prospects of women by sacrificing the short-term interests

of villagers, both male and female, by potentially forcing them to

settle for less qualified village leaders.

Concerned about the consequences of women’s loss of employ-

ment, or of interrupted employment, on women’s rights to housing,

health care, and social security, the CEDAW Committee urged the

government ‘to analyse, from a gender perspective, the effects of

its economic policies, and to take steps to mitigate and counteract

their negative effects on women.’55 In addition to enforcing existing

labor laws, the Committee encouraged the government to increase

women’s redress against discrimination and inequality at work by

promoting the recognition of women’s right to participate in

workers’ organizations and their right to strike. The Committee

also recommended more participation of women in government

policy-making for rural areas and for small businesses and other

income-generating projects.56

The CEDAW Committee responded to the high rate of suicide by

recommending that the government pay urgent attention to the

issue, research the causes of the high rates, provide better mental

health services, and ensure that women have equal enjoyment of

land rights independent of their marital status. However, as most of

the problems occur in poor rural areas, adequate mental health

services are not likely to be available for some time. Adequate health

care of any type will only be available when China reaches a much
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higher stage of wealth, at which point women will have more

options and be less inclined to commit suicide in the first place.

Attempts to address the land rights of women through the amended

Marriage Law and other regulations have run into resistance at the

local level, where the rules conflict with social norms.

Efforts to combat violence against women have included public

campaigns aimed at changing traditional values, the establishment

of government and nongovernment bodies devoted to domestic

violence and related issues, the tightening of provisions in the

criminal law relating to various forms of violence against women,

amendment of the Marriage Law to make reference to domestic

violence, and the passage of local regulations addressing in greater

detail domestic violence issues.57 Nevertheless, a great deal remains

to be done to change deeply entrenched attitudes, particularly in

rural areas. Further efforts are needed to establish hotlines, shelters,

and support networks for battered women, and to improve the legal

framework. Future legal reforms are expected to include a stand-

alone law on domestic violence that clarifies the issues of spousal

rape and psychological abuse and strengthens remedies for victims

of spousal abuse, sexual harassment in the workplace, and human

trafficking.58 Unfortunately, as demonstrated by the experiences of

many other countries, having laws against domestic violence, sexual

harassment, and human trafficking on the books does not ensure

that the police and the judiciary will enforce them if the laws are

radically at odds with social norms and practices.

Prostitution has become widespread with the transition to a

market economy. The CEDAW Committee recommended that

prostitution be decriminalized,59 although prostitution itself is

technically not a crime under the current PRC criminal law. Only

pimps and brothel owners are subject to criminal sanctions.

Prostitutes are subject to administrative detention and fines.

Imposing fines however usually results in the women going back to

work as prostitutes to earn the money needed to pay the fines.

Ironically, many human rights organizations and advocates, including

former Human Rights Commissioner Mary Robinson, have called

for the elimination of administrative detention.60 The most likely

result of eliminating Detention and Education, the form of
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administrative detention used to detain prostitutes, would be that

the criminal law would be amended to include prostitution, thus

subjecting prostitutes to criminal punishments.

The Committee is on more solid ground in calling for greater

attention to health services for prostitutes and for measures to facili-

tate rehabilitation and reintegration of prostitutes into society. At

present, the recidivism rate for prostitutes is extremely high. Some

PRC scholars claim that a 30% recidivism rate for prostitutes

subject to Detention and Education would be a success.61 It is

difficult to rehabilitate those who do not believe they have done

anything wrong. According to one study, 88% of women detained in

Jiangsu in 1985 to 1986 on charges of prostitution did not regard their

behavior as criminal.62 While lengthy detentions likely will fail to

effectively achieve the goal of education and rehabilitation, as the

currently high recidivism rates indicate, short-term administrative

detention to conduct health checks could curb the exploding rate of

sexually transmitted diseases and HIV/AIDS. In the long run,

economic growth will result in greater economic opportunities for

women, although prostitution is likely to remain a permanent part

of society, as it is elsewhere.

The CEDAW committee recognized ‘that population growth is a

genuine and severe problem and legitimate concern and that consid-

erable progress has been made in providing family planning

services.’63 Nevertheless, the manner in which population growth is

controlled leaves much to be desired. Despite laws that prohibit

forced abortions and sterilization, local officials whose career

prospects hinge on meeting family planning targets often turn a

blind eye or encourage the practices. However, changing demo-

graphics have resulted in a relaxation of the one-child policy, and

market reforms and greater wealth have decreased the impact of

economic disincentives for those who want more than one child.

The failure to use adequate birth control leads to many abortions.

The CEDAW Committee has noted ‘with concern that only 14 per

cent of men use contraceptives, thus making contraception and

family planning overwhelmingly a woman’s responsibility. In the

light of the fact that vasectomy is far less intrusive and costly than

tubal ligation, targeting mainly women for sterilization may amount
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to discrimination.’64 The Committee recommended consciousness

raising and education to encourage more men to take responsibility

for birth control.

The Committee also recognized that male children are still

expected to support the elderly, particularly in the countryside, con-

tributing to the preference for boys. The Committee encouraged the

government to address the linkages between economic security in

old age and family planning, and to expand educational and employ-

ment opportunities for rural women in order to eliminate son

preference. The Committee further suggested that the government

improve its enforcement of laws against sex-selective abortion,

female infanticide, and the abandonment of children. However, as a

developing country, China is hard-pressed to provide an adequate

welfare net for urban residents, much less for the many hundreds of

millions more living in rural areas.

The Committee further noted that current laws provide insuffi-

cient legal safeguards for women’s rights and insufficient remedies

for rights violations. Since the first round of recommendations from

the Committee in 1999, the government has carried out extensive

publicity campaigns to increase awareness among women of their

legal rights and to educate government officials and the general

public about women’s issues. The government has also passed a

number of laws and amended others to clarify issues and improve

legal remedies, has enhanced access to the justice system by expanding

legal aid, and has overseen the buildup of a network of governmental

and nongovernmental entities devoted to the promotion of women’s

rights. However, legal aid centers remain underfunded, the legal

system remains relatively weak and ineffective in the face of

opposing social norms, and women’s groups have had little impact

on changing deeply held attitudes, particularly in rural areas.

Cultural and minority rights

The study of cultural rights is complicated by the fact that China is

a large country, with fifty-five different ethnic groups constituting

approximately 8–9% of the population. The legal regime is complex,
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with numerous autonomous zones,65 preferential policies, and a

wide range of local regulations. Accordingly, different minority

groups or even members of the same minority group are subject to

different rules depending on where they are located. In addition,

international law and domestic law are not clear on many points

relating to the rights of minorities. Moreover, many issues are not

resolved through the formal legal system.66 There are also different

values at stake, and sharply divergent views among Hans and ethnic

groups on many issues, including empirical issues.

The government claims that it has greatly improved the living

standards of minorities, affords them considerable political

autonomy and opportunities to participate in national and local

governments, offers them preferential treatment in education,

employment, and family practices, and protects cultural sites and

practices, including religious practices so long as they are nonpolit-

ical. On the other hand, the SR on Racism and Racial Discrimination

expressed concerns in his 2002 report that Tibetans in the TAR

suffer various forms of systematic and institutional discrimination

in the fields of employment, health care, education, housing, and

public representation.67 The Congressional-Executive Committee

on China found that minorities that are willing to accept state

controls have been able to preserve their culture and join Party and

government ranks. Minorities that demand greater autonomy are

subject to more restrictions, including government policies and

actions that are sometimes inconsistent with Chinese laws and

regulations.68

There is no doubt that China’s minority regions are wealthier than

in the past, and that the standard of living has improved for the vast

majority of individuals. However, minority regions are often

remote and predominantly rural and generally still poorer than the

Han-dominated eastern, more urbanized, region. In response, the

government listed poverty relief for relatively small ethnic minor-

ities as a focus of the state’s development-oriented poverty reduction

program, adopting special policies to help members of twenty-two

ethnic-minority groups each with a population less than 100,000.69

In 2003, the government channeled 400 million yuan in develop-

ment funds to ethnic minorities, and spent another 600 million yuan

to develop trade and local businesses as part of preferential policies.70
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Critics claim that economic policies have disproportionately

benefited Hans living and working in minority areas, that some

projects favored Hans, especially for technical and senior positions,

and that minorities have less access to credit and financing.71 The

government counters that minorities hold the majority of positions

in local governments, that all fifty-five ethnic groups are represented

in the NPC, with minority candidates constituting 14% of NPC

delegates even though they represent only 8–9% of the population,

and that minorities hold key Party posts. Nevertheless, minorities

tend to have more positions in government, whereas Hans continue

to hold relatively more positions in the Party, which remains the

ultimate authority. In addition, there are relatively few minority

persons in the most powerful positions of government or the Party.72

Critics also allege that development has upset traditional living

patterns and led to relocation. Such complaints are perhaps

inevitable in the march toward economic development and modern-

ization. However, allegations of genocide based on an influx of Hans

into Tibet and Xinjiang and the destruction of cultural practices are

overstated. Cultural genocide and ethnocide are not crimes defined

by and grounded in international law. Not even the Dalai Lama

claims that the conflict in Tibet is genocide as defined in interna-

tional law. Sautman argues ‘the concept of “cultural genocide” as a

stock in trade of Tibetan émigré ideology is meant to be provocative

and incitory, rather than an intellectually appropriate conceptual

framework for assessing PRC state policy as it affects culture in

Tibet. Designed to bolster the legitimacy of the émigré ethno-

territorial movement, much of the émigré discourse on cultural

genocide is a systematic misreading of the effects of the cultural

transformation that attends social and economic change in Tibet.’73

Hans tend to congregate in the large cities, which generally tend to

be better off than rural areas.74 Being on average more educated, Hans

also tend to have higher paying jobs, and thus can afford better

housing. However, government policies have encouraged Hans to

migrate to Xinjiang and Tibet, while encouraging educated minorities

to leave.75 Nevertheless, higher educated Tibetans are able to take

advantage of expanding opportunities, with Tibetans claiming over

70% of staff and worker positions in state-owned units, including
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cadres, in the TAR. Tibetans with at least a secondary school

education level are generally able to compete with Hans. But at the

lower end of the economic spectrum, Hans in urban areas, attracted

by subsidies, outcompete Tibetans.

Illiteracy has been greatly reduced among minorities, but remains

significantly higher than the national average in some minority

areas. According to government statistics, 32.5% of the population

in the TAR was illiterate in 2000,76 although the rate for young and

middle-aged people is less than 3%.77 Enrollment for children in the

TAR is 86% (compared to 93% nationally). Illiteracy among young

and middle-aged Uighars in Xinjiang is less than 2%.78

Native language and bilingual education have also been a concern

of rights groups, with the Committee on the Elimination of Racial

Discrimination recommending that children in all minority regions

should have the right to develop their own language and culture.79

However, this goal is difficult to achieve given that there are over

twenty-five different languages used in China, with many minor-

ities dispersed throughout the country or living in predominantly

Han areas. The Education Law and other laws provide that schools

with a majority of ethnic students may use the oral and written

languages of the ethnic group. Tibetan is the main language in 60%

of middle schools in Tibet.80 There are also Tibetan curriculum high

schools, although most offer classes in Chinese as well. Minority

students, who benefit from affirmative action in entering colleges,

are able to take the national entrance exam in their own language.

On the other hand, while Tibetan and other minority languages may

be used in courts and official business within the particular minority

region, Chinese is often a requirement for economic and social

advancement both within the region and the rest of the country.

Thus the desire to promote Tibetan culture by emphasizing

Tibetan language in schools is at odds with the need to learn

Chinese to succeed in the broader society. Accordingly, Tibetan

parents favor bilingual education for their children even at the

primary school level, as is also true for Tibetans living in India.

Nevertheless, the government’s efforts to increase use of Mandarin

in Tibet and Xinjiang have increased concerns over loss of cultural

identity.
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In a controversial move, the SR on Education recommended that

China allow religious education. This drew a sharp retort from

Beijing, which claimed that while people enjoy freedom of religion,

and parents are free to instruct their children in religious beliefs at

home during non-school hours, China adopts a general policy of

separating education from religion. Accordingly, the Compulsory

Education Law provides that no organizations or individuals may

use religion to interfere with public education. In keeping with this

policy, authorities closed down the Ngaba Kirti Monastic School in

Sichuan, which was built with private funds, and provided tradi-

tional monastic education to rural Tibetans.81 Anyone below the age

of 18 is also not allowed into mosques or other places of worship,

although in practice this policy may be relaxed in areas where unrest

is not an issue. Similarly, non-religious schools run by religious

organizations are allowed in some areas, and there are religious

schools and colleges for students over 18 years old.82

International practice varies widely with respect to religious

education, with states divided on whether religious education

should be allowed at all, whether the government should fund reli-

gious schools, whether religious schools must meet minimal curric-

ular requirements and when limitations are justified on the teaching

of religious beliefs that may incite demands for self-determination,

challenge the ruling regime, or upset public order.

Causes of rights problems and general constraints
on improved performance

Empirical studies have demonstrated the importance of a number of

factors on human rights performance, including wealth, war,

politics, culture, population size, and institutional development.

China is no exception.

Economic factors go a long way toward explaining both the

improvements in rights performance in recent decades and the

continuing problems, many of which are directly or indirectly
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related to poverty and lack of resources. Ongoing deficiencies in

access to food, clean water, medical care, and education are most

directly related to China’s relatively low level of economic develop-

ment, although a weak tax system and policies that fail to redistrib-

ute resources from China’s increasingly wealthy high income

earners exacerbate the problems. Economic growth is therefore

necessary but not sufficient to sustain improvements in social and

economic rights and other indicators of human well-being. Wealth,

or the lack thereof, also contributes to ethnic tensions and even a

higher incidence of violations of personal integrity and civil and

political rights: economically well-off people generally do not take

to the streets to protest, favoring less confrontational channels for

advancing their interests that do not threaten social stability or chal-

lenge the state to the same degree. Indeed, China’s nouveau riche

tend to be politically conservative and supportive of the regime, if

only out of fear that demands for faster political reforms will lead to

political instability and social chaos, thus undermining their steady

incomes and threatening their comfortable lifestyles. In contrast,

most protests result from economic injustices, often by people who

have little to lose. Many other main areas of conflict are also funda-

mentally economic in nature, including the problems associated

with laid-off workers and labor activism, government land takings

and relocation, migrant workers, and urban crime—the majority of

which is committed by migrant workers with little money in their

pockets.

Population size is relevant in several ways. First, China’s huge

population is directly tied to quality of life as reflected in social and

economic measures because limited resources are spread thin over

large numbers. China has the world’s fourth largest economy but is a

lower-middle income country on a per capita basis. Second, as

elsewhere, population size is a proxy for ethnic diversity, which

leads to conflicts between minority groups and the government,

between minorities and the majority Hans, and among minorities.

Such conflicts result in restrictions on civil and political rights, espe-

cially in Xinjiang and Tibet, and complicate the issue of cultural

rights. Third, the sheer size of the population results in a ‘large’

number of violations of physical integrity rights and civil and

Social and Economic Rights 153



political rights, though proportionally the number is small. Fourth,

and more substantively, the size of the population makes control

more difficult and instability more likely; thus, the expected danger

value, calculated by multiplying the likelihood of instability by the

consequences of chaos, is also higher. In a country the size of China,

even the most radical anti-government movements and bizarre cults

attract significant followings, especially now that the Internet has

facilitated long-distance communications.

Political, ideological, and cultural factors also explain some of the

results, particularly with respect to the tight restraints on civil and

political rights.83 China’s leaders do not apologize for not being lib-

erals. Clearly statist socialism influences the government’s general

position on human rights and as well as the outcome in particular

cases. The Party in its role as vanguard sets the normative agenda for

society. In addition, there is a smaller private sphere and a corres-

pondingly larger role for the state in supervising and guiding social

activities.

Political views in China are not limited to either support for statist

socialism or liberal democracy. There is also considerable support

for neo- or soft authoritarianism, and for various forms of communi-

tarianism. Neo-authoritarians prefer single-party rule to genuine

democracy. They would either do away with elections, or were that

not politically feasible, limit elections to lower levels of govern-

ment. If forced by domestic or international pressure to hold

national elections, they would attempt to control the outcome by

imposing limits on the opposition party or through their monopoly

on major media channels. Like the statist socialists, they favor a

large role for the government in controlling social activities.

Nevertheless, they would tolerate a somewhat smaller role for the

government and a correspondingly larger civil society, albeit one

still subject to restrictions and characterized by corporatism.

In contrast, communitarians support genuine, though not neces-

sarily immediate, multiparty democratic elections at all levels of

government. Urban communitarians fear chaos, and distrust the

rural population. Consequently, many are willing to postpone

national elections in favor of a more gradual process where elections

are permitted at successively higher levels of government. Like the
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statist socialists and neo-authoritarians, they believe state leaders

should determine the normative agenda for society, and hence allow

a larger role for the state in managing social activities than in a

liberal democratic state. However, they prefer a somewhat more

expansive civil society. Although some groups, particularly

commercial associations, might find close relationships with the

government helpful, other more social or spiritual groups might not.

Communitarians would permit these spiritual groups to operate

without state involvement, provided they are not seen as challen-

ging public order or morality.

In terms of rights, liberal democrats tend to emphasize civil and

political rights over economic, social, and cultural rights. Rights are

often conceived of in deontological terms as distinct from and

normatively superior to interests.84 Rights are considered to be prior

to the good (and interests) both in the sense that rights ‘trump’ the

good/interests and in that rights are based not on utility, interests, or

consequences but on moral principles whose justification is derived

independently of the good. To protect individuals and minorities

against the tyranny of the majority, rights impose limits on the inter-

ests of others, the good of society, and the will of the majority.

Substantively, freedom is privileged over order, individual auton-

omy takes precedence over social solidarity and harmony, and

freedom of thought and the right to think win out over the need for

common ground and right thinking on important social issues.85 In

addition, rights are emphasized rather than duties or virtues.

In contrast, communitarians endorse an interpretation of human

rights that emphasizes the indivisibility of rights. Greater emphasis

is placed on collective rights and the need for economic growth, even

if at the expense of individual civil and political rights. Rather than a

deontological conception of rights as antimajoritarian trumps on the

social good, rights are more often conceived of in utilitarian or prag-

matic terms as another type of interest to be weighed against other

interests, including the interests of groups and society as a whole.

Accordingly, stability is privileged over freedom; social solidarity

and harmony are as important, if not more so, than autonomy and

freedom of thought; and the right to think and express dissenting

views is limited by the need for common ground and consensus on
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important social issues. Communitarians, neo-authoritarians, and

statist socialists also pay more attention than liberal democrats to

the development of moral character and virtues and the need to be

aware of one’s duties to other individuals, one’s family, members of

the community, and the nation.

As with communitarians, neo-authoritarians and statist socialists

view rights in utilitarian or pragmatic terms. However, unlike com-

munitarians, they favor a more central role for the state. Statist

socialists are especially likely to view rights as useful tools for

strengthening the nation and the ruling regime. Consequently, they

are more likely than neo-authoritarians to invoke state sovereignty,

Asian values, and the threat of cultural imperialism to prevent other

countries from interfering in their internal affairs while overseeing

the destruction of the communities and traditional cultures and

value systems that they were allegedly defending. Nevertheless,

communitarians and neo-authoritarians in China are also likely to

object to strong-arm politics and the use of rights to impose culture-

specific values on China or to extract trade concessions in the form

of greater access to Chinese markets. Moreover, like communitar-

ians, neo-authoritarians and statist socialists favor order over free-

dom. They go even farther than communitarians, however, in tilting

the scales toward social solidarity and harmony rather than auton-

omy, and are willing to impose more limits on freedom of thought

and speech. While neo-authoritarians prefer to restrict the right of

citizens to criticize the government, statist socialists prefer broader

restrictions, drawing a clear line at public attacks on the ruling party

or challenges to single party socialism. Despite recent societal

changes that have reduced the effectiveness of ‘thought work,’

statist socialists continue to emphasize its role in ensuring a com-

mon consensus on important social issues.

On some issues, there are clear preferences among the majority of

citizens, notwithstanding the general differences among the various

camps. There is for example a clear preference for stability and

economic growth, even if that means postponing democracy and

tolerating for the time being greater restrictions on civil and political

rights. At the same time, there is little support for political dissid-

ents or for those who push for liberal interpretations on many rights

issues or for immediate democratization.
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Similarly, there is wide support for the war on crime. Polls in 1995,

1996, and 1997 found that social stability and crime topped the con-

cerns of urban residents.86 The public has strongly supported the

government’s periodic strike-hard campaigns. One poll of 1,000

residents in Guangzhou found that 81% felt social order had

improved in 2001, and that 73% believed the strike-hard campaign

contributed significantly to the improvement.87 The People’s Daily

reported that 90% of Beijing citizens believed that the campaign in

December 2001 improved their safety.88

There clearly is widespread public support for heavy punishments,

including the death penalty. In a 1995 survey of 5,006 citizens, less

than 1% believed that the death penalty should be abolished.89 In

fact, more than 22% believed that there were too few death

sentences.90 Although public opinion polls about crime may some-

times be misleading in that the questions fail to distinguish between

serious crime and petty crime, in China the public’s support for

heavy punishments runs the gamut from violent crimes to property

and economic crimes to drug use and morality crimes.91 In the

Guangzhou poll, almost two-thirds remained seriously concerned

about theft and robbery and hoped that the government would take

additional steps to deal with these crimes. Meanwhile, a 1997 survey

of 1,200 Beijing residents found that 90% believed drugs would

become a major menace to morality and the nation if effective

measures were not taken, and urged the government to impose

heavier punishments.92 Where there is such a clear majority prefer-

ence, reforms that go against the tide are not likely to be passed into

law. Even if they do become law, there is a good chance that the laws

will not be implemented in practice.

Institutional factors also inhibit the protection and advancement

of rights. Although China has various official and quasi-official

human rights research centers, there is no national human rights

commission or ombudsmen for the promotion of human rights. Nor

is there an Asian regional system comparable to that in Europe, the

Americas, or Africa that could serve as a source for rights promotion

or the development of jurisprudence. Of course, given its sovereignty

concerns, China is not likely to accept the jurisdiction of a regional

court adjudicating issues arising in China or between China and

other member states.
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China’s domestic legal system remains relatively weak in some

areas, although it has greatly improved in many ways over the last

twenty years. Courts are able to handle most cases competently and

independently. Party organs rarely intervene in individual cases.93

Nevertheless, the judiciary still lacks the authority to decide many

controversial political and social cases independently, as suggested

by the long delays before issuing verdicts in some of the civil and

political rights cases discussed previously. Similarly, the courts

often fail to provide adequate protection in many land confiscation

cases and other administrative litigation cases.

Even when courts do decide cases independently, they are

obligated to apply nonliberal laws, such as those that recognize only

registered social organizations and require prior authorization to

demonstrate, while giving the authorities broad grounds to deny

applicants permits and wide discretion in interpreting vague laws on

state secrets, endangering the state, and disturbing the public order.

The lack of a constitutional review body arguably also impedes the

protection of rights, although such a body would most likely not be

all that liberal or effective given the current circumstances based on

the experiences of other East Asian countries at a similar stage of

development.

Conclusion: relative success in most areas within
limits of resources and other constraints

Chinese citizens enjoy greater rights to participate in governance

and more freedoms than ever before, although the authorities con-

tinue to impose severe limitations on civil and political rights when-

ever the expression of such rights is perceived to threaten the regime

or social stability. In terms of subject matter, calls for democracy

and the overthrow of the Party or government; advocacy of inde-

pendence and greater autonomy for Xinjiang, Tibet, and Taiwan;

religious practice outside officially sanctioned bounds by ‘cults’ or

in-house churches; labor activism; and exposés of corruption at high
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levels are subject to restraints depending on the circumstances. The

authorities are particularly likely to intervene when the manner of

exercising such rights involves social organization across regions,

large-scale and well-coordinated demonstrations, exposure to a wide

and unidentified audience through the mass media and Internet, and

links to foreign entities. In contrast, individuals, academics, and

government officials can generally express their views in private or

even publicly to a limited and defined audience, although some

liberal academics have been fired from their university posts or

harassed in other ways. Despite the restrictions, China’s level-4 PTS

rating overstates the degree of ‘political terror.’

Assessing the performance of any criminal justice system is a

problematic exercise. People attach different weights to competing

values, such as the rights of individual suspects and the importance

of assuring that no innocent person is wrongly convicted on the one

hand, and social order and the freedom and interests of individuals

who may be victims of crime, even violent crime, if suspects are not

detained or are acquitted on ‘technicalities’ such as the exclusion of

tainted evidence, on the other. People also disagree about the

purposes of the criminal justice system and the relative weights

assigned to deterrence, rehabilitation, retribution, vengeance,

education, and incapacitation. And they disagree about the causes of

crime and hence the relative effectiveness of different ways to

confront it. Nevertheless, there is some evidence that China’s

policies have been successful in curtailing crime.

Despite the recent increase in crime rates, China still has much

lower murder, rape, and burglary rates than the United States,

France, and Germany, though the murder and rape rates are now

higher than in Singapore and Japan. China also has lower murder,

rape, and burglary rates than other lower-middle income countries

like the Philippines and Romania.

While the legal system serves social order reasonably well, it fails

to provide individuals with the protections and remedies owed them

under PRC laws. There are still numerous serious shortcomings in

the criminal justice and administrative detention systems, and

many possible reforms that would strengthen the protection of the

rights of the accused and offer citizens recourse against abusive
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officials without imperiling social order or the authority of the

government.

Analysis of social and economic rights is hindered by the basic

problem encountered in most legal systems: social and economic

rights are generally not justiciable. Accordingly, we must rely on

general laws, policies, and statistics, supplemented by a few cases on

rather narrow issues. Unfortunately, the statistics and facts are often

unreliable or contested. Even the proper standards for measurement

are heavily contested: scholars disagree over the utility and signifi-

cance of different measures of poverty, for instance. There is also a

conflict between the idealism of human rights activists who expect

wonders despite the reality of limited resources, and those who

would set more realistic standards consistent with China’s level of

development and priorities for government spending.

Notwithstanding such qualifications, China does well both

absolutely and relative to its income level in housing, feeding, and

clothing its vast population. It also does well relative to its income

level in education and on many health indicators despite limited

public spending. However, China is a relatively poor country, with

wide regional disparities and considerable inequality. The new

leadership of Hu and Wen has shown sensitivity to issues of social

justice, implementing a number of policies to ease the hardships of

those who have lost out in the transition to a more competitive

capitalist economic system. In so doing, they are able to draw on a

rich tradition of ‘people as the basis,’ stretching back to Mencius,

that requires leaders to ensure the material and spiritual well-being

of the people. While such traditions are grounded in a nonliberal

paternalistic worldview, they nonetheless provide a normative basis

for social, economic, cultural, and collective rights claims today.

Women’s rights also present a mixed picture, as is generally true

everywhere. China has made undeniable progress in improving

women’s lives. Nevertheless, the government’s representative

acknowledged in his report to the CEDAW Committee in 1999 that

despite the government’s efforts to include women in the nation’s

development, many rural women are still poor, many are still illiter-

ate, and many women workers have been laid off during the

economic transition.94 The participation of women in political life is
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still low, especially at higher levels of government; domestic

violence still occurs frequently; and social ills such as female traf-

ficking and infanticide remain problems. Globalization and the turn

to a market economy have created new opportunities and benefited

some women while giving rise to new challenges and harming other

women. The spokesperson emphasized, however, that the govern-

ment is determined to continue its efforts to address the issues

women face, and welcomed the support of the international

community. Yet further progress is likely to be slow. Gender issues

are deeply embedded in a society’s traditions and life forms, and thus

require a holistic approach involving fundamental changes in social

norms and structural changes in the economic, political, and legal

orders.

Religion is a contentious area—again, as it often is elsewhere.

Religion was a significant factor in twenty-five regional or civil wars

during the 1980s.95 The potential for religion to challenge state

authority and undermine social stability has led to a wavering

doctrine regarding the separation of church and state around the

world. Within Asia alone, freedom of religion exists side by side with

state-endorsed atheism in China and Vietnam, and Islam as the

official state religion in Malaysia. Meanwhile, in the Philippines,

Catholicism is privileged in numerous ways, including constitu-

tional provisions on abortion and divorce that reflect Catholic

religious principles.96 In Japan, Shinto remains favored, with courts

reluctant to hold visits by state leaders to Shinto shrines to be a

violation of the principle of separation of state and church.97 And in

Thailand, Buddhism is so dominant as to constitute implicitly the

official religion.98 Despite the official endorsement of atheism,

China tolerates religious practice subject to concerns about social

stability.

China has sought to improve the lives of its many ethnic minor-

ities through a series of policies to stimulate economic growth

and a complicated regulatory framework that establishes special

autonomous zones for Tibet, Xinjiang, and other ethnic regions, and

provides preferential treatment in employment, education, and

family planning to minorities. Nevertheless, as in other countries,

ethnic divisions, often based on religious identities, have led to
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tensions between the Hans and other ethnic groups and have

precipitated calls for greater autonomy and even secession.

Conflicting views about the effects of government policies, conflict-

ing interpretations of the facts, and normative differences have

resulted in widely different assessments of China’s record on cul-

tural rights between Hans and members of the various minority

groups. Due in part to efforts to improve the living conditions of

minorities and in part to the implementation of tight controls,

China has managed for the most part to avoid large-scale ethnic

conflicts. However, sporadic bombings and other acts of violence

have occurred. The government has responded with force, and by

tightening control on possible sources of dissent.

In short, China is by and large following the EAM on rights issues.

Citizens enjoy a range of freedoms. They are generally free to engage

in economic activities. They are free to join most social organiza-

tions. Citizens have wider access to information and increasing

channels for public participation. Nevertheless, as in other East

Asian states when they were at a similar level of development, such

freedoms are subject to restraints when social and political stability

is threatened, or perceived by the authorities to be threatened.

Despite a variety of problems, China does well relative to its level

of development on most measures of human rights and well-being.

Yet China is among a handful of the countries most frequently

targeted for systematic government violations, supporting the view

that China is subject to a double standard.99 The next chapter

examines why that might be.
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CHAPTER FIVE

Of rights and wrongs: why China is

subject to a double standard on rights

Since 1990, there have been eleven attempts to censure China before

the UN Commission on Human Rights in Geneva, although each

has failed. Human rights groups regularly issue scathing reports

condemning China for widespread human rights violations.1 Every

year, the US State Department claims serious abuses, frequently

describing the situation as deteriorating. UN bodies and officials,

including the special rapporteurs on the rights to education,

religious freedom, and torture, have also issued critical reports.

On the other hand, as we have seen, the Chinese government

regularly counters with reports chock-full of statistics showing

considerable progress on a wide variety of fronts. While acknow-

ledging much remains to be done, the government maintains its

critics are biased, human rights are being misused for political

purposes, and China is being held to a double standard.2

Many Chinese citizens feel the same way. They too see the human

rights policies of Western countries, particularly the US, as hypo-

critical and hegemonic power politics.3 In a survey of 547 students

from thirteen universities in China, 82% claimed that for other

countries to initiate anti-China motions before the UN Commission

on Human Rights constituted interference in China’s internal

affairs; 71% believed that the true aim of the United States and other

countries in censuring China was to use the human rights issue to



attack China and impose sanctions on it, with 69% maintaining that

this constituted a form of power politics.

Chinese citizens are particularly sensitive about infringements on

China’s national sovereignty in part because of decades of bullying

by foreign imperial powers. But many also feel that China today is

being held to a different standard than other countries. The US and

other Western powers sit idly by while gross violations of human

rights occur in Burundi, Colombia, Nigeria, Uganda, India, Saudi

Arabia, and countless other countries, and yet are quick to criticize

China even though most Chinese enjoy more extensive freedoms

and a better standard of living than ever before. Behind the double

standard, they suspect, lies the desire of the US and other developed

countries to contain China and prevent it from emerging as a rival

superpower.

The very fact that government leaders and Chinese citizens feel

China is being held to a double standard, whether or not it is true, has

several negative consequences for human rights. The steady stream

of criticism leveled at Beijing has led to testy relations between

China and UN rights bodies, the US and other countries, and

international human rights NGOs. The government is often quick

to assume a defensive posture, stonewalling or defending its record

at length in the face of criticism rather than exploring constructive

ways to improve the current situation. Beijing has also been reluct-

ant to allow visits by inspectors from the UN or other countries, and

has imposed restrictions on those visits it does authorize. At times,

the reaction has been even more hostile and antithetical to progress

on rights issues. In response to the annual US State Department

report, which the State Council has denounced as ‘an amateurish

collection of distortions and rumors’ driven by ‘anti-China forces

who don’t want to see the existence of an increasingly wealthy and

developed socialist state,’4 China now issues its own critical report

on the rights situation in the United States.5 In addition, China has

canceled bilateral dialogues on human rights as well as programs on

rule of law in response to the attempts to censure it in Geneva.

Apart from the negative government reaction, the public’s support

for international reform efforts has also been weakened. Many citizens

are suspicious about the motives of NGOs. Even reform-minded
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academics often find that NGOs lack an adequate understanding of

the situation in China, and that their proposals for reform are out of

touch with the existing norms or simply infeasible given China’s

current conditions. Public opinion about America, seen as the leader

of Western critics, has undergone a dramatic shift in the last twenty

years, from wildly supportive to highly critical.6 Sometime in this

century China will likely emerge as a major economic, political, and

ultimately military power capable of challenging US hegemony.

Instilling a feeling of resentment and hostility in Chinese citizens

who believe China is being treated unfairly diminishes the

likelihood of a peaceful and cooperative relationship between the

superpowers.

The feeling that China is subject to a double standard has led to a

growing nationalism.7 While nationalism may take the form of pride

in one’s culture and country, in China nationalism is often based on

a more negative feeling of resentment. The resentment stems from a

general sense that China, this once great civilization, is being denied

its rightful place in the world. Ironically, applying a double standard

to China feeds a trend to emphasize the distinctiveness of China, and

of Asian countries more generally, as evidenced in the debate over

Asian values.8

China has been subject to considerably more censure than many

other countries with a worse record across a range of indicators. Why

is this?9

Why China is held to a double standard

bang for the buck: china’s large size justifies 
all the attention

Critics claim that improving the rights situation in China would

benefit one-fifth of the world’s people, and thus focusing resources

on China is justified. However, India also received a level-4 PTS

rating, and suffers from much more severe poverty than China, with

twice as many people living on less than $1/day, twice the rate of
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infant mortality, and more than double the illiteracy rate. Its good

governance rankings, with the exception of voice and accountability,

are similar to those of China.10

Moreover, while India and China both received level-4 PTS ratings,

violations of physical integrity rights in India appear to be more

severe.11 In 2001 and 2002, security forces killed an average of 1,600

militants per year. Some of those killings occurred in ‘fake encounters,’

where the security forces summarily executed suspected militants

and other civilians offering no resistance. The bodies of many of those

killed showed signs of torture and bore multiple bullet wounds.

Estimates of unexplained disappearances in Kashmir and Jammu

alone since 1990 range from nearly 4,000 according to government

sources up to 8,000 according to NGOs. Security forces reportedly

used civilians as human shields while patrolling and in searching for

landmines. Military and paramilitary troops also engaged in abduction,

torture, rape, and arbitrary detention. Death in custody is common

for both suspected militants and ordinary criminals. In 2001, there

were over 1,300 such deaths nationwide. The UN Special Rapporteur

on Torture has claimed that security forces systematically tortured

suspected militants to coerce confessions and to obtain information.

The authorities also tortured detainees to extort money or as summary

punishment. Rape while in custody is also common. In addition,

prison officials reportedly use prisoners as personal servants and have

sold female prisoners to brothels. Yet few members of the security

forces are ever held accountable. Antiterrorism and national security

laws have been used to detain people for long periods of time, without

judicial review, while permitting the use of testimony obtained under

duress.12 In addition, thousands of ordinary criminal suspects remain

in detention without charge, in violation of Indian law. India’s legal

system, plagued by corruption and a lack of resources, is overbur-

dened and unable to try civil or criminal cases in a timely manner. As

of July 2002, there were 13 million cases pending in lower courts, and

3.5 million cases in high courts. Some 75% of detainees were uncon-

victed prisoners awaiting completion of trial. In Jammu and Kashmir,

the judicial system barely functions due to threats against judges

and witnesses and tolerance of the government’s heavy-handed

crackdown on terrorists.
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The US State Department also notes ‘occasional’ limits on

freedom of the press and freedom of movement, as well as

harassment and arrest of human rights monitors; extensive societal

violence against women; legal and societal discrimination against women;

forced prostitution; child prostitution and female infanticide; discrimina-

tion against persons with disabilities; serious discrimination and violence

against indigenous people and scheduled castes and tribes; widespread

intercaste and communal violence; religiously motivated violence against

Muslims and Christians; widespread exploitation of indentured, bonded,

and child labor; and trafficking in women and children.

To be more specific, restrictions on freedom of speech and the press

in India include the use of criminal defamation laws against journalists

and occasional beatings, detentions, and harassment of journalists,

which has resulted in some self-censorship. The government has also

sought to influence the media by threatening to revoke state advert-

ising. In addition, the government bans books, including Salman

Rushdie’s The Satanic Verses, and prohibits objectionable content on

satellite channels, notably morally inappropriate tobacco and alcohol

advertisements. The government also limits access to the Internet, and

has arrested people on conspiracy charges for posting articles.

The government restricts academic freedom, most notably by

regulating academic partnerships between Indian and Western

universities in line with Hindutva philosophy, which advocates an

emphasis on Hindu cultural norms in public education. Some

advocates of Hindutva oppose conversion from Hinduism and

believe all Indian citizens should adhere to Hindu values, including

resisting changes to the caste system.

Religious tension between Hindus, Muslims, and Christians

threatens the secular foundation of the state, and has led to bomb-

ings, rioting, and murders. Accordingly, the Religious Institutions

(Prevention of Misuse) Act prohibits the use of any religious site for

political purposes. Foreign Christian missionaries, who must obtain

permits, have not been allowed access to northeastern states

because of concerns about political stability.

Although freedom of assembly is generally respected, permits are

required to demonstrate, and separatist groups are routinely denied
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permits. Furthermore, the police have used force to maintain control.

Human rights organizations were not allowed to move about freely

in Jammu and Kashmir due to fear of attacks by security forces and

militants. Several individuals have documented abuses in these

areas, including lawyers and journalists, and have subsequently been

attacked or killed. The government’s investigation of the 2002

killing of human rights lawyer Naveleen Kumar has yet to produce

any results.

The government also refused a visa to the Secretary General of

Amnesty International after Amnesty International issued a critical

report regarding the government handling of the religious-based

violence in Gujarat. The government refused to allow the UN Special

Rapporteurs on Torture and Extrajudicial Killings to visit in 2002.

Shockingly, even 56% of women claim that domestic violence is

justified. Upper caste gangs engaged in mass rapes of lower caste

women as part of a strategy of intimidation, and gang rapes were used

as punishment for adultery or as coercion or revenge in rural prop-

erty disputes. However, police routinely refuse to arrest rapists,

while the courts fully adjudicate only 10% of rape cases, creating a

culture of impunity for rapists. Dowry disputes remain common.

Although banned, Sati—the burning of widows on their husbands’

funeral pyre—continues in some areas.

Dalits or ‘untouchables,’ the lowest caste, make up the majority of

bonded labor, face segregation in housing and marriage, and tend to

be malnourished, poor, and illiterate. Brahmins, the highest caste,

make up 78% of the judiciary and 50% of the parliament, even

though they constitute just 3.5% of the population.

Despite such problems—which taken together are at least as

serious as the problems in China without even considering China’s

better performance at reducing poverty and improving people’s

living standards—the US and its Western allies never once sponsored

a motion to censure India for rights violations during the period

1990–2004, when China was subject to eleven motions. Nor has the

US State Department cited India as a country of political concern,

despite condemning China for ‘egregious, systematic ongoing

abuses of right of religious freedom,’ even though the Commission

on International Religious Freedom, an independent nine-member
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advisory body established by Congress, urged it to do so. The

Commission cited among other serious problems fatal attacks

against Muslims and Hindus and the government’s failure to address

adequately the killing of as many as 2,000 people in Gujarat in 2002.

Population size may matter, but apparently not when it comes to

even-handed treatment of rights violations. Even if, as critics allege,

China merits additional attention because of its size, there is no

excuse for distortions of the factual record or for failures to provide a

balanced view that presents China’s rights performance within a

comparative context. If anything, the extra attention and resources

spent on China should lead to more careful study, a better under-

standing of the local context and the issues, and ultimately more

nuanced and higher quality reports.

emphasis on civil and political rights violations 
and bias against nondemocracies

A more likely explanation than pure size for all the attention paid to

China is that there is some truth to Beijing’s complaint that the

human rights regime is biased toward liberal democracy and does not

want to see a nonliberal democratic regime succeed. Nondemocratic

countries are held to higher standards than democracies. As a result,

China is judged more harshly, while India and other democracies

with poor rights records tend to be given the benefit of the doubt,

receiving the equivalent of a ‘get-out-of-jail-free’ pass.

The bias of the human rights regime and the media against nonliberal

democratic regimes is longstanding.13 UN resolutions for systematic

government violations of human rights have overwhelmingly been

meted out against a handful of nondemocratic developing countries

with poor civil and political rights records, even though they may do

relatively better on other human rights measures and indicators of

well-being, including physical integrity violations.

In 2002, China, which received a 4 on the PTS scale, was targeted

for criticism for systematic human rights violations in Geneva, while

only Afghanistan among the eight countries with the worst PTS

rating of 5, was targeted. The democratic or semi-democratic states of
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Israel, Liberia, and Colombia, all of which had a PTS rating of 5, were

not targeted for systematic violations, although Israel was subject to

criticism with respect to the human rights situation in occupied

Palestine. Indeed, China was one of only four countries with a level-

4 rating to be targeted for systematic violations. Even though there

were twenty-two countries with a level-4 rating, almost half of them

democracies or semi-democracies, all four targeted countries were

nondemocracies, with the possible exception of Iran, which arguably

might be classified as a semi-democracy. Furthermore, three out of

the four countries with a PTS rating of 3 or 2 that were subject to a

motion for systematic violations were nondemocracies, the excep-

tion being semi-democratic Cambodia. If Iran and Cambodia are

considered nondemocracies, then all of the motions for systematic

violations in 2002 were against nondemocracies, even though many

democracies or semi-democracies had worse or equally poor records

with respect to personal integrity violations.

A study of the UN Human Rights Commission from 1982 to 1997

found that ‘most draft resolutions which target governments for sys-

tematic human rights violations are introduced by Western states

and place a heavy emphasis on civil and political rights which are

lacking in many Third World states.’14 Observing that only twenty-

two governments have been the subject of resolutions for systematic

rights violations, the report pointed out that ‘only a few offenders

have been designated in resolutions for any type of human rights

violations, generally those states with insufficient political clout to

mobilize regional opposition to their passage . . . ’15 Among the

notable absentees on the list of countries targeted by resolutions for

systematic rights violations is US ally Saudi Arabia. Even the ardent

promoter of universal rights Jack Donnelly acknowledges that ‘cer-

tain countries are singled out, for partisan purposes, to the exclusion

of other, no less reprehensible regimes.’16

The report acknowledged the legitimacy of complaints of bias on

the part of China and other developing countries:

It is true, as some Third World states complain, that Western states are

seldom targeted in Commission resolutions and that none has been targeted

for domestic human rights violations of any kind. That the Commission has

been unable to pass even a single resolution addressing human rights conditions
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in a Western state reduces its credibility as a representative of human rights

for the entire international community and gives rise to criticisms, such as

China’s, that developed states ‘have made every effort to attack developing

countries with so-called human rights abuses while turning a blind eye to

their own inglorious human rights record. In fact, they have turned the

Commission into a “court” where they put developing countries on trial.’17

A related reason for the double standard is that much of the reporting

on China by the general media and human rights monitors tends to

focus on particular horrific cases of human rights violations. The

emphasis on individual cases, especially heart-wrenching cases that

are not representative of the system as a whole, creates a misleading

impression of how serious the problems are and a distorted image

abroad.18 First-time visitors to China are often bewildered when they

don’t see machine-gun toting soldiers in military fatigues on every

corner or find ominous-looking public security agents in black

trench coats lurking suspiciously in alleyways and Internet cafes.

The power of horrific, individual cases to drive human rights policies

toward China should not be understated.

Reporting on China frequently suffers from a number of other

shortcomings that provide fodder to those seeking to portray China

as an evil empire. Much of the reporting on China continues to be

framed by the narrative of ‘good dissidents’ battling the ‘oppressive

authoritarian state’ in a noble quest for democracy and social

justice—an image constantly reinforced by the repeated playing of

the now-graying footage of an individual citizen blocking the path of

a tank more than fifteen years ago in Tiananmen. Indeed, the

Western press still treats each passing of June 4th as a major event,

while within China the broad public has already moved on, and the

day is often passed without notice. Moreover, in reporting on the

annual roundup of dissidents and Tiananmen Mothers, the Western

press usually applies the same distorting lens of a broad-based strug-

gle for democracy as in the first round. In 1989, the press, reflecting

its own concerns rather than the actual concerns of the demon-

strators, managed to take the incoherent and conflicting demands of

students, which merged with popular dissatisfaction over inflation

and corruption, and transform the hodgepodge into a movement for

democracy. Today, the calls for reversal of the government’s verdict
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on Tiananmen and justice for those who lost relatives are portrayed

as a popular uprising for democracy. However, supporters of a reversal

on Tiananmen do not necessarily support democracy. In any event,

whatever the views about democracy among those who believe

Tiananmen should be revisited, support for dissidents, liberals, and

democracy in the form of general elections is limited among the

broader public. Most people continue to focus mainly on improving

their standard of living, which is entirely understandable in a coun-

try in which much of the populace lives on less than $2/day.

Human rights NGOs have historically targeted civil and political

rights violations, and continue to devote most resources to such

issues.19 Reports of dissidents being arrested, newspaper editors

being sacked, prisoners being tortured—these might seem to be the

kind of stories one can sink one’s teeth into, as opposed to dry statistics

about increases in Gini coefficients and the wage differentials

between men and women sorted by industrial sector. But one should

just as easily be able to relate to stories of children living in shacks

without water, of families so poor that they cannot afford to take

dear-old granny to the hospital, or of gray-haired pensioners forced to

take to the streets in protest over not being paid their paltry retirements

benefits.20 The emotive appeal of the issue alone cannot explain the

difference in coverage.

Perhaps part of the fascination with civil and political rights is that

they seem to be real rights—legal entitlements enforceable in courts.

There is the drama of a court case, where the lone individual goes up

David-like against the all-powerful state, aided only by his sidekick,

the high-minded lawyer out to ensure justice despite the odds. Since

most countries, including China, continue to treat most social and

economic rights as nonjusticiable, advocates are forced to fall back

on statistics and to make policy arguments about how resources are

to be allocated. They must work through the legislative and admin-

istrative channels, a process that requires more consensus building

than social activist litigation and is at odds with the confrontational

and accusatory style of many human rights NGOs.

Civil and political rights issues might also seem easier to solve.

While the distinction between civil and political rights as negative

rights, and social and economic rights as positive rights, is easily
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overstated, the distinction is still significant. The latter generally do

require more resources and involve larger-scale resource allocation

decisions, even allowing that it is not cheap to run a democracy and

establish a functional judiciary that meets the requirements of rule

of law, as evidenced by the empirical studies that show a high

correlation between wealth, democracy, civil and political rights,

and rule of law.

Moreover, emphasizing social and economic rights leads directly

to questions about globalization, global inequality, and who benefits

from free trade policies and neoliberal capitalism. Perhaps citizens

in developed countries simply prefer to blame evil governments for

depriving people of civil and political rights rather than consider

their own responsibility for global poverty, how protectionist

trade measures and subsidies for domestic industries in rich

countries dwarf the petty amounts of aid provided to poor countries,

or how developed countries exploit technological advantages for

profit through an intellectual property regime that keeps life-saving

medicines out of the hands of the sick and dying in developing

countries.

Whatever the reasons for the greater attention paid to civil and

political rights and democracy, the nature of the reports regarding

rights issues tends to skew the picture. The US State Department

reports for China as well as other countries invariably start with a

description of the nature of the political regime, as if that were the

most significant determinant for rights in the country. To be sure,

the reports only discuss civil and political rights, in itself a clear

indicator of bias. The 2004 report on China begins: ‘The People’s

Republic China . . . is an authoritarian state in which . . . the

Chinese Communist Party . . . is the paramount source of power.’21

Imagine it began instead: ‘Human rights and other indicators of 

well-being across the board are highly correlated with wealth. China

outperforms the average country in its lower-middle income cat-

egory on every major indicator except civil and political rights (as is

generally true for other East Asian countries).’

Since empirical studies have repeatedly demonstrated that wealth

is a more important factor than regime type even with respect to

civil and political rights, beginning with a statement of China’s
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income level and a comparison to the average country in its income

class would go a long way toward placing China’s performance

within a more meaningful comparative context, and presumably

better serve the legislative intent behind the reports by allowing

members of the US congress to better assess China’s rights perform-

ance. It might also diminish the feeling among Chinese that China is

being singled out for particularly harsh criticism because of its non-

democratic nature.

Notwithstanding China’s overall steady progress across a range of

human rights indicators, State Department reports in 1999, 2000,

and 2001 claimed that the human rights situation deteriorated or

worsened.22 Every year the reports have painted a dismal picture,

with reports from 1995 to 2001 claiming ‘widespread’ violations, and

reports from 2002 to 2004 claiming ‘numerous’ and ‘serious’ abuses.

In 1998, when the Clinton administration decided to forgo a motion

to censure in favor of constructive engagement, the report began

with a positive statement that progress had been made, but then

immediately qualified that claim by noting that serious problems

remained and China continued to commit widespread human rights

abuses.23 The only other year to begin with a positive statement was

1994.24 In addition, brief positive statements are sometimes

included in the introductory section, including praise for legal

reforms, rising living standards, public sector reforms, expansion of

the private sector, or government decisions to release dissidents and

allow visits from the Dalai Lama and UN rights monitors. The 2001

State Department report even noted that many Chinese now have

more individual choice, greater access to information, and expanded

economic opportunity. However, the few clipped phrases of faint

praise are buried in a long and much more detailed litany of problems

and violations.

The bias against nonliberal democratic regimes is also evident in

discussions of rule of law and good governance. Mentioning rule of

law in relation to China often meets with wide-eyed disbelief and

derision, even though China outperforms many countries, including

many democracies, at its level of wealth on the World Bank’s rule of

law index. Some knowledgeable legal commentators even argue that

China lacks a legal system.25 One of the main reasons China’s efforts
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to implement rule of law are so summarily dismissed is that 

commentators conflate rule of law with liberal democracy. For the

same reason, many liberal human rights critics claim that Singapore

lacks rule of law, even though Singapore’s legal system is routinely

ranked among the best in the world. To be sure, the US has long

enjoyed a reputation as a country in which the rule of law reigns

supreme despite the upholding of slavery laws, regulations that

discriminated against women and denied them the right to vote,

sedition laws that imposed severe limitations on free speech, and

rulings that led to the internment behind barbed wire of American

citizens of Japanese descent. However, the rise of the human rights

movement, the preference for democracy, and a liberal interpreta-

tion of rights obscure the historical lesson that rule of law and liberal

democracy need not go hand in hand.

The application of double standards is also reflected in intellectual

property-related trade sanctions. Throughout the 1990s and still

today, China and Russia have been guilty of widespread and roughly

comparable intellectual property violations.26 Yet while China was

designated a Priority Foreign Country four times, Russia never made

the list.27 Members of the US Congress defended the differential

treatment on the ground that the US needed to cut the fledgling

democracy in Russia some slack.28 Now that Putin has brushed aside

the Bush administration’s instructions on how to run his country,

the US is taking a tougher stance.

Nowhere is the double standard more evident than with respect to

military affairs. Defense Secretary Rumsfeld has criticized China for

wanting to upgrade its military given that it allegedly is not threat-

ened, and chided China for wanting to develop a military capability

that extends beyond the region. At the same time, the US has

established numerous security alliances in Asia, recently added

Taiwan as a security concern to its treaty with Japan, sought to

strengthen its strategic partnership with India in part by providing

civilian nuclear technology despite India’s failure to comply with

the Nuclear Nonproliferation Treaty, and then sent four aircraft

carriers to engage in ‘war games’ in the Pacific for the first time since

the Vietnam war after a Quadrennial Defense Review identified

China as the greatest threat to the US military. Nor did Rumsfeld
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explain why the US is justified in spending ten to twenty times more

than China on maintaining a military capable of striking anywhere

in the world while China is supposed to be content with the bare

minimum necessary for self-defense.

Human rights as power politics: a grand 
strategy of containment?

A popular view among Chinese citizens is that other countries are

holding China to a double standard as part of a grand strategy of con-

tainment. China’s status as a member of the Security Council and its

increasing economic clout distinguish China from other poorer, less

politically powerful countries with weak human rights records,

making it a special target.

There is no doubt that in some cases concerns about China’s

growing power leads to the demonization of China as a godless

regime that brutally oppresses its people. For some critics, China has

now taken over for the Soviet Union as the evil empire whose opposi-

tion helps define and affirm their own identity. The opposition to

China may be particularly intense because China is both the Soviet

Union, the rising military power, and Japan, the rising economic

power engaging in unfair trade practices and threatening to ‘buy up

America,’ rolled into one. For these new post-Cold War warriors,

China must be prevented from becoming so powerful as to challenge

American supremacy. China’s ascendancy must therefore be fought

at every juncture: economically, politically, and militarily. Chinese

citizens’ concerns about containment are not then purely a figment

of their collective imagination.

Nevertheless, the underlying logic of the popular view that

criticism on human rights issues is part of a grand strategy of

containment is not immediately apparent: how will criticizing

China on rights issues serve the purpose of containing China and

prevent China from emerging as a superpower?

The direct effect on China of criticism of its record on rights seems

to be minimal. To be sure, the US has linked trade benefits such as
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MFN status and access to WTO to human rights violations.

However, concerns over human rights violations did not prevent

China from obtaining MFN status or from joining the WTO. In

addition, some people, in objecting to the sale of US or Canadian

companies to Chinese entities, have raised human rights issues,

although the main concerns seem to be a combination of xenophobic

and realpolitik worries. Little objection is made when other countries

with poor human rights records purchase US or Canadian assets.

Chinese companies have been thwarted in their efforts to buy some

companies, and may be paying a human rights (or rising superpower)

premium when they are successful. However, in general, economic

sanctions have been too limited to have much of an impact on

China’s economy, and thus to have much of a long-term effect in

slowing down China’s rise to power. Furthermore, attempts to

impose sanctions are offset by other efforts to assist China in

revamping its economic system and achieving growth, which after

all is also good for US companies and the global economy.

The US and EU have also supported an arms embargo and limita-

tions on sale of dual use technology in part by citing China’s poor

record on human rights. Such limitations fit more easily with a

containment strategy, and it is true that some politicians use

human rights violations as an excuse to justify the embargo.

However, the EU was prepared to terminate the embargo until the

Bush regime pressured Tony Blair to reverse course and oppose the

change on the ground that such arms could be used against the US if

it ever found itself defending Taiwan against a PRC attack. But by

themselves, the limitations do not seem sufficient to support a

strong link between human rights criticisms and a strategy to keep

China in its place.

One theory is that the criticism of China for civil and political

rights violations will lead to significant policy changes, which will

in turn lead to chaos or at least a much weaker state as China pre-

maturely rushes to democratize, thus setting China back for years.

Proponents of this view point out that the advocacy of human rights

have led to people power movements that brought down the govern-

ment in the Philippines, Indonesia, and now Ukraine and Georgia.

The Bush administration reportedly also sought $85 million to
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promote ‘political change’—which is to say regime change—in Iran

by subsdizing dissidents, labor unions, and human rights activists.

Advocates of containment may believe that a democratic China

would pose less of a threat, and might believe the economic growth

will lead to a demand for civil and political rights, which will in turn

lead to a demand for democracy and regime change. However, China

is not Iran, and the Hu administration is not Hamas. Gambling that

democracy would weaken China without plunging it into chaos

would be an extremely high risk strategy. Few if any of China’s

harshest critics would wish for chaos to stall China’s march toward

power given the negative consequences for everyone if China

becomes unstable.

Another possibility is that criticizing China on human rights

deprives China of legitimacy and ‘soft power,’ thus making it more

difficult for China to persuade others to join it in pursuing policies

that serve China’s interests. China has spent time and political

resources fending off motions to censure. However, China has also

managed to pursue a number of bilateral and multilateral relation-

ships, including a stronger alliance with Russia and a stronger

ASEAN. Indeed, the charm offensive of the Hu and Wen regime is

widely perceived to be more effective in winning over allies in Asia

than Bush’s war on terror-driven, ‘either you are with me or against

me,’ policies. Notwithstanding such diplomatic successes, the

demonization of China may have impeded China’s international

influence to some extent.

Generally, countries gain little by making a major issue of human

rights violations in other countries—which is why they rarely do it.

Why then do the United States and to a lesser extent European coun-

tries risk upsetting economic relations with China by constantly

raising human rights issues? The most likely explanation is that

most Americans and Europeans genuinely believe democracy and

liberal rights are best for everyone, including Chinese. The spread of

democracy and freedom has been part of American political culture

for a long time, and central aspects of the foreign policies of presid-

ents from Wilson to Carter to Reagan and now to Bush.

President Bush, who has undertaken the mission of spreading the

US’s way of life around the globe with all of the fervor of a religious
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zealot, has proudly declared: ‘Our nation’s cause has always been

larger than our nation’s defense. We fight, as we always fight, for a

just peace—a peace that favors human liberty . . . Building this just

peace is America’s opportunity and America’s duty.’29 The adminis-

tration’s statement on America’s National Security Strategy is

equally adamant about the benefits of following the American way:30

In pursuit of our goals, our first imperative is to clarify what we stand for:

the United States must defend liberty and justice because these principles

are right and true for all people everywhere. No nation owns these aspira-

tions, and no nation is exempt from them. . . . America must stand firmly

for the nonnegotiable demands of human dignity: the rule of law; limits on

the absolute power of the state; free speech; freedom of worship; equal justice;

respect for women; religious and ethnic tolerance; and respect for private

property.

To be sure, not everyone shares ‘the American’ conception—as if

there were one unified American view—or more particularly the

Bush regime’s conception of justice, liberty or rule of law, or of what

constitutes proper restrictions on free speech, or how the principles

of religious and ethnic tolerance are to be squared with the need

to preserve order in the face of ethnic violence and secession 

movements.

Even when the criticisms of China are motivated by good intentions,

those in China who do not share the same ideals or who do not

believe they are appropriate for China now may still perceive the

efforts to promote such values as a form of hegemony. Persaud help-

fully distinguishes between three forms of American hegemony.31

Primitive hegemony, closely associated with neoconservative

thinking and containment theories, maintains that it is natural and

appropriate for the US to pursue its own interests at the expense of

other countries or the international order. If necessary, the US

should set aside international law and rely on the threat or use of

coercive force to achieve American goals. Enlightened hegemony,

which makes more concessions to liberal thought, emphasizes that

America does not have the power to achieve its interests alone in

this increasingly interdependent world, and thus attaches more

importance to peace, cooperation, and multilateralism. Benevolent
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hegemony is more cultural and based on the missionary zeal to do

good in the world by bringing American values and way of life to

everyone. Americans, reconstructed as a single harmonious people

with common values, are the chosen people whose mission, should

they accept it, is to save the world. Whatever the difference in meth-

ods and motives, all three share a conviction that American-style

capital markets, democracy, rule of law, and liberal rights are super-

ior and universally desirable. They all assume Americans know

what is best for other people.

The hubris is astounding, and all too often lethal. The First Gulf

War was estimated to have resulted in 100,000 civilian deaths.32 In

response to the criticism that 4,000–5,000 children were dying every

month in Iraq as a result of US intervention, Secretary of State

Madeleine Albright blithely declared that ‘we think the price is

worth it.’33

According to US human rights reports, a ruler who claims the right

to decide what is best for the people is considered a dictator. A country

where citizens are not allowed to participate in the decision-making

process over life and death matters is considered authoritarian.

Paradoxically, the US, the leader of the free world, decides for others

what is in their best interests and imposes the costs of its decisions

on them in the name of democracy.

To be sure, the zeal of some American politicians for exporting

liberal democracy is not necessarily shared to the same degree by the

broad public. Despite a moral streak in American political culture,

there is little public support for a moral crusade abroad in the name

of human rights. For most Americans, promoting democracy and

human rights trails far behind such practical and realpolitik con-

cerns as protecting US jobs, safeguarding the interests of US busi-

nesses abroad, securing adequate supplies of energy, and defending

the security of our allies.34 The commitment to democracy and

rights for everyone is broad but shallow. As a result, American human

rights policy is inconsistent and incoherent. Notwithstanding all of

the political grandstanding, harsh criticisms of China’s record and

calls for sanctions cannot obtain the support of the majority when

confronted with the costs in terms of US business interests and other

foreign policy objectives. In the end, US actions fall short of the 
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high-minded rhetoric, and human rights concerns take a back seat to

the war on terrorism, the need to secure China’s cooperation in

resolving the Korean peninsula crisis, and increased opportunities

for American companies to do business in China. But linking human

rights criticisms with issues of outsourcing, the value of the RMB

and the budget deficit appears to many Chinese as nothing more

than a cynical manipulation of human rights to further US economic

and geopolitical interests.

the government’s own shortcomings

Although reporting on China reflects a bias against nonliberal demo-

cratic regimes, the PRC government has itself to blame for much of

the bad press. The government has largely ceded the public relations

battlefield to international NGOs by failing to hold public trials or

restricting access to trials, by failing to publish judgments in contro-

versial cases, and by refusing to allow independent monitors access

to prisons and other sites to investigate allegations of abuses. The

lack of transparency, combined with the egregious nature of some

violations, leads people to suspect the worst, feeding the stereotypical

image of China as a repressive totalitarian state.

While the government has acknowledged and been reasonably

open with respect to problems in areas other than civil and political

rights, it continues to hide behind broad claims of state secrets and

national security to prevent public debate in many politically

sensitive civil and political rights cases. If government leaders

believe that their administration’s general positions on human

rights issues as well as the outcomes in specific cases are defensible,

then they should permit all but the rare politically sensitive cases

that genuinely involve state secrets to be tried in public, with the

defendants afforded all of the due process protection promised by

PRC and international law. The government should also disclose as

much information as possible and hold parts of the trial open even

when state secrets and national security issues are involved. The

international community would then have a better sense of the facts

and the relevant issues, legal and otherwise.
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Given the potential for instability and other circumstances such

as majoritarian value preferences that fall within a reasonable 

margin of appreciation, the government in all likelihood will 

impose more restrictions on civil and political rights than do

economically advanced, politically stable Western liberal democra-

cies. Undoubtedly, there would still be disagreements over the

outcomes of particular cases, the wisdom of particular policies, and

the legality under international law of certain acts, just as there are

debates over these issues in other countries. The government could

then address these concerns through its white papers on human

rights. Academics and citizens could also debate the issues. As heads

of an emerging superpower and responsible member of the interna-

tional community, Chinese leaders should have the courage of their

convictions, be willing to subject their decisions and actions to

international and domestic scrutiny, and revise their policies as

appropriate.

Conclusion: the benefits of avoiding a double
standard

To recognize that China is being held to a double standard is not

toexcuse human rights violations or to diminish the urgency of address-

ing the problems. On the contrary, acknowledging that China is subject

to a double standard clears the way for a more effective engagement

with China on human rights issues. Apart from the inherent desirabil-

ity of greater fairness, a more even-handed and accurate assessment of

China’s human rights situation within a broader comparative perspect-

ive will soften the aggressive defensiveness of the government. So doing

will allow all sides to work together in a more cooperative fashion to

achieve feasible solutions consistent with China’s level of economic

development and contingent circumstances.

Acknowledging the areas in which China has made considerable

progress also highlights the areas where progress has been slower.

Government leaders have reached out to the foreign community for
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assistance on many rights issues. Government leaders might be

more willing to revisit sensitive issues regarding free speech,

religious freedoms, and the rights of minorities if they felt their

concerns were taken more seriously, and the difficulties that many

countries face on these issues were acknowledged. Even if the

balance drawn between individual liberties and stability, national

security, and state interests remains contested, a more balanced

approach would help clarify the areas of genuine disagreement.

A more balanced approach on human rights issues would facilitate

cooperation on other issues from nuclear proliferation to interna-

tional terrorism to environmental degradation. It would also soften

a growing politics of resentment and nationalism, and thus may

contribute to a less confrontational relationship between China and

Western powers as they attempt to negotiate a new balance of power

in keeping with China’s growing economic, political, and military

influence.
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CHAPTER SIX

Institutional reform: rule of law and

good governance

Critics are often quick to attribute any failure in governance—

whether the belated response to SARS, AIDS, or natural disasters,

shortcomings in the implementation of rule of law, or widespread

corruption—to China’s political system, while downplaying similar

problems in democratic states.1 Yet the government has managed to

maintain political stability and steady growth despite such unex-

pected and potentially disruptive events as the Asian financial crisis,

SARS, increases in oil prices after September 11th and the war in

Iraq, and rising trade protectionism and hostility toward China in

Europe and America. In that regard, China is like other East Asian

states that reacted quickly and effectively to macroeconomic shocks

from the oil crises in the 1970s and 80s, sudden decreases in world

demand for exports, the Asian financial crisis, and the devastating

tsunami in 2004. Insulated to some extent from the political pres-

sures facing government officials in democratic states, East Asian

governments have relied on technocratic administrators and a flex-

ible, pragmatic approach to respond quickly and effectively to press-

ing events.

The quality of governance is reflected in the World Bank good gov-

ernance indicators, with China outperforming or at least doing as

well as the average country in its income class, including many

democracies, on the core indicators.



This chapter applies and evaluates existing conceptual tools for

describing, predicting, and assessing legal reforms in China, in the

process shedding light on the various pathways and methodologies

of reform to facilitate assessment of competing strategies. While

drawing on China for concrete examples, the discussion involves

issues that are generally applicable to comparative law and the

efforts to implement rule of law in other developing countries, and

thus addresses the broader issue of what we know and don’t know

about law and development. The case studies of particular reforms

demonstrate the complexity of the reform process, its path-depend-

ent nature and the political nature of reforms. China’s relative suc-

cess to date supports a more pragmatic, less ideologically driven,

approach to reforms. The examples also illustrate the difficulties of

China’s legal reform project and why reforms in developing coun-

tries all too often fail. After considering what lessons China’s experi-

ences provide for the law and development movement, I discuss the

challenges reformers in China face at this critical juncture.
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Describing, predicting, and assessing legal reforms

describing reforms: horizontal metaphors

The dominant trope in law and development has been the ‘legal

transplant.’2 Dissatisfied with some of the connotations of trans-

plants, commentators have offered a host of alternative metaphors

and catchy phrases, including legal irritant,3 legal translation,4 legal

transformation,5 legal transposition,6 convergence/divergence/dif-

ferentiation,7 selective adaptation,8 and institutional monocrop-

ping.9 Not to be outdone, Chinese scholars have their own rich

metaphorical lexicon: bentu ziyuan (native resources),10 the ever-

popular X (e.g. rule of law, human rights, criminal law, judicial inde-

pendence, discovery rules) with Chinese characteristics, which

echoes the turn of the century motto of ‘Chinese as substance,

Western as means’ (zhongti, xiyong) itself a distant echo of the

Confucian notion of harmony but not identity (he er bu tong).11

Each has advantages and disadvantages. In general, they differ

primarily with respect to the degree of change in the target country’s

legal system, the amount of target country agency, and the open-

endedness of the reform process as compared to a steady procession

toward a predetermined end.

Taken as a botanical metaphor, legal transplant suggests a teleo-

logical development toward a fixed endpoint—legal systems will

mature into a robust liberal democratic rule of law just as Aristotle’s

tiny acorn will one day become a sturdy oak tree. Of course, some

transplants may not survive, given the different soil and weather

conditions. Similarly, some legal systems may fail to grow into a

full-fledged liberal democratic rule of law. The risk of incompatibil-

ity is even clearer when ‘legal transplant’ is understood as a medical

rather than botanical metaphor. Just as some recipients of organ

transplants may reject incompatible tissue, so may some systems

reject liberal democratic rule of law or more particular institutional

reforms or practices.

The medical interpretation suggests that the transplant may lead

to discrete changes without any overall systemic change: although

an organ is replaced, the recipient is still the same person. The
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botanical reading suggests the possibility of fundamental system

change, although more discrete changes are also possible: a change in

the rules for mortgaging property that is based on common law prac-

tices need not lead to the replacement of a civil law tradition with

common law, much less to a fundamental change in the conception

of rule of law. In contrast, ‘legal irritant’ captures the way a new rule

or practice may disrupt the existing legal culture and current legal

practices, sometimes in unexpected and far-reaching ways.

The legal translation metaphor highlights how donors and recipi-

ents may understand and interpret a rule in diverse ways. Broad prin-

ciples such as ‘presumption of innocence’ or ‘due process’ have been

construed very differently in different legal systems, and even quite

differently over time within the same legal system. Even seemingly

specific legal terms are often indeterminate in important ways. This

may result in different interpretations and applications, as critical

legal scholars and postmodern devotees have labored to point out.

Simply copying legal codes, without any understanding of how

subsequent interpretations may have twisted ‘the plain meaning’

beyond all recognition for laypeople, suggests that much will be left

out in translation, unless the translator is deeply familiar with the

actual practice in the source country. Conversely, on the recipient

side, deeply ingrained beliefs may lead to misunderstandings or

creative misinterpretations, much as when key Buddhist concepts

were given a Taoist flavor in the transmission of Buddhism to China.12

Whereas the processes of legal transplantation and translation are

primarily unidirectional, the triad of convergence/divergence/dif-

ferentiation opens up the possibility that all legal systems may be

changing, and that change may occur in multiple directions. For

instance, globalization has caused changes to legal systems in tradi-

tional exporter states in Euro-America as well as in the developing

countries that are normally the importers. Moreover, the process can

be interactive, as in the ‘race to the bottom’ as countries continually

change their tax codes, labor rules, and social security policies to

compete for foreign investment.

Legal transformation, legal transposition, and selective adapta-

tion also call attention to the fact that institutions, rules, and prac-

tices may be changed in the process of adoption. However, selective
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adaptation places more emphasis on target-country agency. Rather

than being merely passive recipients, legal actors in the target state

actively choose elements and reject others, interpret terms consist-

ent with local perceptions and understandings, and modify or

rework institutions, rules, or practices in light of domestic circum-

stances.

X with Chinese characteristics also suggests agency adaptation,

while Chinese as substance, Western as means suggests that the

degree of localization will be significant, with legal reforms driven

mainly by domestic concerns.13 The latter also suggests (incorrectly

in my view) that China’s leaders may view legal reforms as an instru-

mental fix for some technical problems but that the transition to

rule of law will not fundamentally change the nature of the political

order.

While useful in some respects, all of these metaphors share three

common shortcomings.14 First, as illustrated below, they tend to

oversimplify the reform process.

Second, all allow for some degree of change in the process of trans-

mission, but do not specify or quantify the amount of change beyond

which the original becomes something new and different. Take, for

instance, the triad of convergence/divergence/differentiation. These

distinctions are always a matter of degree, particularly in a country

as large as China. Depending on one’s focus, one can describe the

overall trajectory of change in China’s legal system as well as

changes in particular institutions, rules, or practices in terms of all

three. There has been some movement in the direction of rule of law,

even a liberal democratic rule of law, and constitutionalism,15 and

yet at the same time one could find evidence of divergence and dif-

ferentiation. Similarly, there seems no way in principle to distin-

guish between a transplant that has been selectively adapted and a

new hybrid, or between a new interpretation of a translated rule and

a new and different rule. At some point of specificity, every system is

unique: X with Chinese characteristics is banal unless one specifies

the meaningful differences between X and its counterparts in other

countries.16 Whether the differences are meaningful will depend on

one’s purpose in comparing the systems. As there are many reasons

to compare legal systems, there will be no single standard.
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Third, and perhaps most importantly, these metaphors, while

useful in describing legal reforms, do not help predict or explain

which foreign models are likely to be adopted and why, which trans-

planted institutions, rules, or practices will take hold and which will

be rejected, or which native resources or Chinese characteristics will

become part of the legal system in China. The explanatory or predictive

project requires further specification and testing of a range of variables,

as will be discussed shortly. First, however, a few words on vertical

metaphors.

describing reforms: vertical metaphors

While the previous metaphors emphasized a horizontal relationship

between a source country and recipient, metaphors such as top-

down versus bottom-up or deductive versus inductive invoke a ver-

tical dimension. Many commentators have argued that legal reforms

in China have been ‘top-down’—orchestrated by the central govern-

ment and Party leaders—with some commentators praising this

approach and others criticizing it. Central authorities clearly have

played a key role in setting the direction for reform and approving

major policy changes such as the shift to a more law-based order.

However, in practice, many, if not most, specific reform initiatives

originate at lower levels as judges, prosecutors, lawyers, and officials

working in the system attempt to solve problems encountered in

carrying out their duties.17

Whereas a deductive approach to regulation attempts to derive

appropriate rules, practices, or institutions from a pre-given set of

general principles or models, an inductive approach identifies a prob-

lem, examines the various solutions to the problem to identify

patterns and general principles, and then tests the principles by

applying them in different contexts and observing the results or con-

sequences. Thus, in one version of the inductive model, the first step

is to identify the problem. The next task is benchmarking, which

entails surveying promising ways of solving the problem that are

superior to those currently used, yet within the existing (local) sys-

tem’s capacity to emulate and eventually surpass. After that comes
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simultaneous engineering, where interested parties propose changes

to the provisional design or solution based on their own experiences

and needs. The final component is error correction and learning by

monitoring: participants and independent actors monitor progress

by pooling information from their own experiments with informa-

tion from other localities about the results of their approach to

similar problems.18

In general, deduction is associated with foreign models trans-

planted to China and implemented in a top-down fashion. In this

approach, foreign governments, foreign legal experts, and interna-

tional development agencies are likely to play a significant role in

the reform process, as they are most familiar with the foreign model.

One example would be the attempts of international actors to pro-

mote a highly particularistic liberal democratic conception of rule of

law in China based on the legal systems of Western Europe and

America. A more specific example would be calls by UN organs and

international NGOs to eliminate all forms of administrative deten-

tion, based on assumptions about criminal law and the protection of

individual rights derived from the experiences of other countries,

which are then applied to China without further consideration of the

actual costs and benefits of eliminating detention.

In contrast, induction shares greater affinities with a bottom-up

approach that gives a more prominent role to local actors in recog-

nizing problems and devising solutions. As we shall see, China has

developed a number of institutions and practices to overcome the

problems of judicial corruption and the lack of competence of some

judges, including reliance on an adjudicative committee of senior

judges to review cases and individual case supervision by the procu-

racy, people’s congress, and the judiciary itself.

It is possible to mix and match some of these elements and thus

produce different strategies for reform (and most likely considerable

confusion in terminology in the absence of concrete examples). The

reform agenda of some countries might be dictated largely if not

exclusively by domestic concerns, and it might be top-down or bot-

tom-up, deductive or inductive (or both). Similarly, foreign actors

might advocate an inductive approach by emphasizing local know-

ledge and local participation in agenda setting and implementation.
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prediction

While descriptive metaphors continue to proliferate, there has been

less progress in identifying the factors that lead to successful trans-

plants or to convergence rather than divergence, or in testing the fac-

tors that might favor deductive approaches rather than inductive

approaches or vice versa.19 Nevertheless, empirical studies in other

areas have made some progress in sorting out key components

behind social, legal, and political change.20 These studies as well as

past experience suggest several important factors.

One factor in the adoption of a model is the prestige, power, and

normative appeal of the exporter or promoter. The US, EU, and

individual European countries often advocate their own models for

capital markets, corporate governance, criminal law, and so on.

Although the EU has dedicated more funds to rule of law programs in

China than the US government has, US-based models have an

advantage in that many Chinese legal scholars study in the US and

hence are most familiar with the US system. Moreover, the litera-

ture on the US is easily accessible and in English. The US also exer-

cises influence indirectly through the international development

agencies such as the IMF and World Bank, through international

legal regimes such as WTO and the UN human rights system, and

through NGOs.

Domestically, the prestige, power, and normative appeal of the

local promoters who back the import or a local alternative also plays

a role, especially when there is division among the ruling elite as to

which path to take. More generally, the lack of local ownership is

one of the main reasons for the failure of legal reform projects

sponsored by the international community.

Interest group politics—who will benefit and who will be

harmed—also explains why some reforms are adopted and others are

not, and why some foreign models are adapted in particular ways in

China. Opposition may come from actors within the legal system

such as the bar association or senior members of the judiciary who

benefit from the current system, however inefficient or corrupt.

The nature and relative robustness of civil society is another

factor. In some cases, reformers will be able to mobilize civil society
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to overcome the lack of political will at the state level or elite opposi-

tion to reforms. In other cases, civil society may be weak, or divided

about the merits of legal reform in general or particular legal

reforms. Bottom-up approaches often rely on greater participation by

citizens, NGOs, and civil society. Part of the problem with exporting

bottom-up approaches based on deliberative democracy is that they

assume civil society in developing countries will be equally robust

and play the same role as in Western liberal democracies. This will

often not be the case.21

Economic factors (GDP per capita, growth rates, amounts of

foreign direct investment) affect the demand for rule of law and the

ability of a country to afford reforms and operate an efficient legal

system staffed by well-trained and well-paid professionals immune

from corruption. Apart from GDP levels, the distribution of wealth,

the degree of marketization, and whether the money was earned

through broad-based market activities or is ‘easy’ money derived

from the sale of oil or other natural resources may also be factors.22

The nature of the political regime is another factor, as is the level of

development of political institutions. Some institutions and practices

that work well in a liberal democracy may not work so well or may not

be feasible in China; conversely, some institutions or practices that

work well in China would not be acceptable in a liberal democracy.

Even when there is no ideological barrier to transplantation, local

institutions may lack the institutional capacity to implement

reforms. China has had to rebuild virtually from scratch key institu-

tions such as the courts, procuracy, law schools, and the legal profes-

sion, all of which were weakened or destroyed during the Cultural

Revolution. Nevertheless, legal reformers in China still enjoyed the

benefit of a relatively strong state and political stability. Reformers

in failed states or transitional states undergoing regime change as a

result of war face even greater challenges. As in Iraq, leaders of the

new government have their hands full simply restoring law and

order, and thus may be diverted from focusing on economic, polit-

ical, and legal reforms.

A related issue is institutional culture and the compatibility of

reforms with institutional norms and practices. China’s civil and
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criminal law systems were based on an amalgam of civil, socialist,

and traditional law. Efforts to introduce elements of a common law

system have challenged the theoretical underpinning and normative

assumptions of the existing system, and required judges, prosecu-

tors, and lawyers to adopt different roles. Similarity in legal systems

facilitates understanding between external and internal actors,

reduces system friction, and decreases the likelihood of unexpected

consequences arising. At minimum, reforms are likely to be more

effective when relevant actors are familiar with the laws, practices,

or institutions being adopted. Fortunately, in this era of mixed legal

systems, many key actors will be aware of the general features of

other systems.

As the case studies below illustrate, many other factors could be

added to the list depending on the particular issue at stake, including

population size, ethnic diversity, cultural traditions, and religious

beliefs, and unforeseeable events like a particularly egregious case of

injustice that results in a public clamor for change.

appraisal and evaluation: the normative dimension

In the end, how we describe reforms or whether the process is one of

induction or deduction—i.e.—‘how we get there’—may not matter

as much as the results. While in some cases the results may be

clearly preferable, in other cases they may be more difficult to

assess. Is it enough that people comply with the new regulations or

institutions? Of course, people could comply with bad rules or bad

systems.

To be sure, compliance is not always a minimal accomplish-

ment—surely government leaders in China would appreciate greater

compliance with tax payment rules and less tax avoidance. On the

other hand, low compliance does not necessarily mean a law is not

effective. There is very little compliance with speed limits on US

highways. However, the laws are still effective in that most people

do not exceed the speed limit by more than 5 m.p.h. (depending on

how strict enforcement is). Conversely, a high level of compliance
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may not mean a law is effective because compliance may have been

obtained by setting a low standard that did not require change in

behavior.23

The passing of a law may also serve a variety of functions, some

of which may have little to do with either compliance or effective-

ness in the sense of behavioral change. For instance, many coun-

tries sign human rights treaties with no intention of complying or

changing behavior. Rather, they do so because the costs of ratifying

human rights treaties have been low, and they may be able to avoid

censure or send a signal that they are on their way to becoming

good members of the international community. The annual vote in

Geneva to censure China for human rights violations (more accur-

ately, civil and political rights violations) and China’s bid to hold

the Olympics influenced the timing of China’s signature of the

ICESCR. Similarly, in 2004, China passed a redundant regulation

against soccer hooliganism presumably to assure foreign critics,

upset by the anti-Japanese behavior of Chinese during the final of

the Asia Cup in Beijing, that China was capable of holding the

Olympics in 2008.

Legal reforms may also be assessed in terms of economic effi-

ciency and wealth maximization. But should reforms be judged

against a Pareto or Kaldor–Hicks efficiency standard,24 or against a

standard of equity or justice, perhaps one that reflects current

human rights standards? If assessed against current human rights

standards, should all rights in the ever-expanding corpus of rights

treaties be treated equally? Using justice as the standard raises the

issue of ‘whose justice?’

A second concern in assessing reforms is whether the standard

should be an absolute or relative one that takes into consideration

levels of wealth and other contingent circumstances.

Moreover, regulatory reforms may take time to take hold. What

may seem like a terrible mistake may turn out to be a success with

the passing of time. Some reforms may also set the stage for future

reforms. Intermediate benchmarks are necessary to avoid unduly

dismissive assessments because of disappointing progress on long-

term goals.
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Case studies of legal reforms

rule of law

One of the biggest regulatory innovations in China in the last twenty-

five years has been the transition to rule of law (the only other com-

parable change being the transition to a market economy). Some may

doubt the transition to rule of law is an innovation, even allowing

that the move toward a more law-based regulatory system represents

a drastic change from Mao-era governance. China’s efforts to imple-

ment rule of law are typically described in terms of a transplant

deduced from a pre-given foreign model and implemented in top-

down fashion by the central government. The assumption is often

that China is moving toward a liberal democratic conception of rule

of law. This assumption is unfounded, at least for the short term (and

I have argued for the medium and long terms as well), and misses

what is innovative about rule of law in China. China has not

attempted to mimic some ideal Western legal order, much less to

import wholesale a liberal democratic rule of law.25 The first hint that

something might be awry with the standard assumption/description

should be the government’s declaration, now incorporated into the

constitution, that China is in the process of establishing a socialist

rule of law state. To be sure, there are competing conceptions of rule

of law in China, as there are elsewhere.26

The complexity of the process of implementing rule of law in

China illustrates the previously discussed shortcomings in com-

monly used metaphors. The process has involved much more

innovation from the bottom than usually suggested. At minimum,

it is fair to say the process has been both top-down and bottom-up.

Nor is the deductive/inductive distinction very useful when

applied to the question of why Chinese leaders endorsed rule of

law after Mao. Chinese leaders faced a lack of economic growth, a

history of arbitrary rule with power often in the hands of a single

person, and flagging legitimacy, among other problems. They may

have induced from the examples of other states that rule of law

might be a solution to these problems. Or perhaps they deduced
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this conclusion from the general principle (itself derived from

empirical studies and case studies) that rule of law contributes to

economic growth, limits government arbitrariness, and enhances

legitimacy.

Horizontal metaphors are equally problematic. Most horizontal

metaphors highlight the Western origin of rule of law and the trans-

mission to China. Yet China embarked on legal reforms for its 

own purposes, and the reform agenda has been driven primarily by

domestic concerns. Even allowing that reformers have looked to

foreign legal systems for guidance, the conception and implementa-

tion of rule of law in China as reflected in current institutions, rules,

and practices are significantly different from any existing legal system

in the West or any paradigmatic ‘Western rule of law ideal.’ Describing

China’s rule of law as a transplant or translation of an original Western

prototype fails to capture the significant indigenous contribution to a

new and unique model of rule of law: statist socialist rule of law.

Of course, many will question whether a socialist rule of law is

really rule of law, especially given the many imperfections in the

legal system and well-documented human rights abuses.27 This con-

cern reflects a second shortcoming with horizontal metaphors men-

tioned earlier: horizontal metaphors offer little guidance in telling us

whether the changes are so significant that we are dealing with a

funny-looking transplant, a hybrid or a new species altogether.

Nor do the horizontal metaphors shed much light on why some

features are adopted and others rejected. Defenders of rule of law

with Chinese characteristics or native resources provide precious

little guidance regarding which characteristics will or should

become part of rule of law. In the end, these slogans serve mainly as

a caution that imported ideas, rules, and practices will be adapted in

light of local circumstances. This is of course true. But which factors

will determine which foreign or indigenous elements survive and

which die out? What will determine whether the attempts to imple-

ment rule of law will fail or succeed?

The nature of the political system has received most attention in

China, with many commentators arguing that rule of law is incom-

patible with single party socialism. However, as we have seen,

democracy is neither necessary nor sufficient for rule of law.
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In short, regime type will influence the contours of rule of law in

China and may place some constraints on its implementation,

particularly with respect to cases involving political issues that

threaten the rule of the Party. On the other hand, China clearly has

made great strides toward implementing a legal system that meets

the requirements of a thin rule of law in recent years, and may

continue to do so for years to come before reaching its potential

within the current political structure. China’s political regime has

made possible some institutions and practices such as review by

adjudicative committees and individual case supervision by the

procuracy and people’s congress that would be difficult to reconcile

with conceptions of judicial independence and separation of power

principles in liberal democracies.

Cultural factors have also been cited for many of China’s prob-

lems, with some commentators arguing that China’s Confucian

heritage, authoritarian past, and reliance on social networks may

prevent or at least make more difficult the implementation of rule of

law. When starkly stated, this view verges on Orientalism.28 Clearly

other Asian states have implemented legal systems that score highly

on rule of law indices. Nevertheless, cultural factors may play a role

in implementation of rule of law and in the adoption and operation

of particular institutions or the application of particular rules.29 For

instance, administrative litigation remains under-utilized in part

because people are still getting used to the idea that citizens may sue

officials. Differences in local customs and national laws may lead to

deviations in implementation from law on the books, especially in

criminal law and family law issues. Similarly, traditional attitudes

toward substantive justice sometimes lead to inflated expectations

from the legal system, and frivolous or excessive litigation where

parties ask the court to make up for shortcomings in the welfare sys-

tem or the lack of unemployment insurance, even if that entails set-

ting aside the law and acting illegally in the name of equity or social

justice.

Culture is not however the main obstacle to realization of rule of

law in China. Many of the most serious impediments are institu-

tional. Twenty-five years of reforms have greatly strengthened the

courts, procuracy, police, legal profession, administrative law, and
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legislative systems. Nevertheless, these institutions are still weak by

developed country standards. It takes decades to create efficient, pro-

fessional, and clean institutions. It also takes time to change institu-

tional culture.

China’s institutional problems are however also a function of

wealth, as is generally true elsewhere. At very low levels of develop-

ment, the formal legal system may not play a great role in the econ-

omy. However, the demand for an efficient and fair legal system

rises as the economy develops. This leads to more investment in

institutions, including higher salaries and more training. Mechanisms

of accountability to ensure efficient and fair outcomes are also

developed, including anti-corruption commissions, internal review

processes, and in China channels for individual case supervision by

the procuracy and people’s congress. The result is more professional-

ism and better performance. But such changes take time and

resources. Developing countries simply cannot afford some of the

‘solutions’ to institutional problems available to richer countries.

For example, judges in many of the legal systems that score the high-

est on rule of law indices tend to be highly paid, at least by PRC

standards. But increasing salaries to the point where judges need not

rely on corruption to live a decent life may not be possible in China

given all the other pressing financial demands on the government.30

In response to the comment from a German lawyer at an interna-

tional conference in Beijing that judicial corruption is not a major

problem in Germany because judges are highly paid, a member of the

PRC judiciary noted that some poor counties in Western China often

owe judges several months back pay.

How then do we assess efforts to implement rule of law in China

to date? The assessment will differ depending on one’s time frame. If

one takes a snapshot view, there are still many problems. Individuals

living and working in the system are likely to be frustrated by

ongoing problems, and highly critical. However, if one considers

that rule of law took centuries to establish in Western states, the

progress in China in less than thirty years is remarkable.

Similarly, if one compares China against the standards of legal sys-

tems in the US or Europe, or against the idealized version of how

those legal systems function or the utopian, perfectionist requirements

Institutional Reform198



of human rights activists, then one will be bitterly disappointed

about ‘the lack of rule of law in China.’ But given the importance of

wealth, comparing poor countries to rich countries is like comparing

a piano to a duck. If on the other hand, one compares China’s legal

system against the standard of other developing countries, then one

cannot help but be more positive about the accomplishments to date

and prospects for the future.

The outcome of the assessment will also depend on which 

aspect of the legal system one focuses on. Different areas of law are

also progressing at different rates, with the commercial law area

among the strongest. The quality of the judiciary varies by level of

the court, the region, the type of case, and the division within the

court. Most of the worst problems with judicial corruption and

competence are in basic level courts. On the whole, courts in the

more developed eastern region and in larger cities are more advanced

than courts in the western or middle region and in small towns. Of

course, a professional, competent, and honest judiciary is only one of

the institutions required for a functional legal system: the legisla-

ture, police, procuracy, as well as the legal, notary, and accounting

professions are all progressing at different rates and confronting their

own set of sometimes overlapping issues.

Many of the reforms have increased the efficiency and the fairness

of the legal system as a whole, as indicated in the higher scores on the

World Bank rule of law index, which largely reflects the elements of

a thin or procedural rule of law. Evaluating the system in terms of

broader standards such as justice or human rights is more controver-

sial because justice means different things to different people, and

human rights are much contested, especially once one moves

beyond the broad wish-list of oftentimes abstract rights in interna-

tional treaties to how those broad provisions are to be interpreted

and implemented in practice.

criminal law: a rocky road to an adversarial system

One of the most significant reforms in criminal law was the trans-

ition from an inquisitorial system to a more adversarial system in
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the mid-1990s. In an inquisitorial system, a judge or prosecutor con-

ducts the pretrial investigation; detention periods tend to be long,

with little role for the lawyer, who is often limited to brief visits with

the accused after initial questioning; at trial, the judge actively pur-

sues the truth by questioning witnesses and overseeing the produc-

tion of evidence. The process is structured as a search for truth

conducted by impartial officers of the state. In contrast, in an adver-

sarial system, the process is structured as a contest between the par-

ties. Judges are not involved in pretrial investigation; lawyers play a

much larger role both before and during the trial; and the judge serves

as a passive umpire at trial.31 Thus, the move to an adversarial sys-

tem radically altered the role of procuratorates, judges, and lawyers.

The 1996 amendments also provided a number of rights to protect

the accused, including earlier access to a lawyer, the right to review

documents and call witnesses, the right to post bail, and limits on

the length of detention.

The extent to which the changes were attributable to foreign pres-

sure as opposed to domestic demands is difficult to determine as

China’s criminal system was under attack both abroad and at home by

those working within the legal system. Again, China did not simply

attempt to import wholesale a particular foreign model—much to the

dismay of foreign critics.32 Nevertheless, the changes clearly reflected

a shift from an inquisitorial system toward an adversarial one, and

thus could be considered more of an import than a homegrown prod-

uct (although the inquisitorial model itself was an earlier import from

Germany and Japan). The change reflected the increased familiarity of

Chinese reformers with US law and the prestige and power of the US

that arguably has led to the Americanization of criminal law, as

reflected in the trend to interpret the rights provided in the ICCPR and

other international treaties in terms of an adversarial model.33

The central authorities hailed the changes as a milestone on the

road to rule of law, and issued the usual notices to the relevant state

actors urgently encouraging them to faithfully implement the

reforms. Unfortunately, implementation has proven disappointing:

lawyers have been routinely denied access to their clients, the pros-

ecutors have refused to turn over exculpatory evidence or provide
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defense counsel access to all the information in the dossier, defense

counsel have been unable to question key witnesses who often do

not show up at court to testify, the high rate of confessions has

reduced the role of lawyers to one of seeking leniency, and allega-

tions of torture remain common.34

What accounts for these difficulties? Are they the result of polit-

ical ideology—the repressive authoritarian state is out to persecute

criminal defendants and repress political dissidents, as commonly

suggested in Western news accounts? Political ideology is at best

only a small factor. Most cases are just run-of-the-mill criminal

cases involving theft, murder, rape, drugs, and the like. While crime

disrupts social order, criminals do not directly challenge the Party’s

right to rule. To be sure, the government has an interest in main-

taining law and order, as do all governments. But what makes crim-

inal cases special, and distinguishes criminal law from other areas of

law, is that there is little support for criminal law reforms on the part

of the public; most citizens see such reforms as harming, rather than

furthering, their interests. The government has responded to the

fears of the public by acceding to citizens’ demands to crack down on

crime. Thus, interest group politics explains much of the harsh

crackdown on crime, much as they explain the war on crime in other

countries.

The harsh treatment of criminals is also the result of cultural

factors, including majoritarian preferences for social stability; a

tendency to favor the interest of the group over the individual; and

the lack of a strong tradition of individual rights. The traditional

emphasis on substantive justice also makes it harder to take the

procedural rights of criminals seriously.

Economic factors and social change also play an important role in

undermining efforts at criminal reform. Industrialization, urbaniza-

tion, and a transition to a market economy generally lead to rising

crime rates, particularly when combined, as they usually are, with

increased social and economic inequality. Similarly, in China, market

reforms have led to higher crime rates, reflecting the re-emergence 

of criminal activity such as violent crime, organized crime, drug-

related crime, prostitution, and gambling.
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The rise in crime from economic transition has undermined

efforts to implement liberal criminal law reforms in many countries.

Immediately after the fall of socialism, many of the former Soviet

republics, often with the advice of human rights groups, enacted lib-

eral criminal laws that afforded suspected criminals the procedural

safeguards lacking during the Soviet period. However, the rising

crime rates that followed in the wake of the transition to a market

economy resulted in a popular backlash that led to a rollback in the

recently enacted rights for the accused.35

Institutional factors again play a significant role. China’s weak

legal institutions have been unable to stand up to the combined

pressure from an angry public demanding heavy punishments to

deter criminals and a political regime seeking to shore up its legit-

imacy by pandering to the public’s appetite for vengeance. Indeed,

key institutions have not been fully committed to reforms. Not

surprisingly perhaps given their law and order orientation, the

police and procuracy in particular have resisted many of the

changes. However, even the judiciary has seemed at best lukewarm

about the changes.

Moreover, the amendments fundamentally altered the roles of the

police, prosecutors, judges, and defense bar, upsetting the balance of

power among them and challenging longstanding institutional

norms. The police and prosecutors, who stood to lose the most, have

resisted yielding power to the courts and defense bar. The police and

procuracy are in a difficult position. On the one hand, crime rates are

inevitably going to rise given the larger trends of marketization,

urbanization, and modernization. On the other, as institutions, the

police and procuracy have lost, and will inevitably continue to lose,

power to the courts, defense bar, and the people’s congresses as

China moves toward a more law-based order. Accordingly, they will

bear much of the blame for failing to curb crimes while at the same

time suffering diminished powers to fight the war. The result has

been a series of petty but highly symbolic skirmishes, such as over

whether prosecutors are required to stand up when judges enter the

room and whether judges may sit at elevated podiums. More seri-

ously, the procuracy has sought increased powers of supervision over
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individual court decisions and issued a series of interpretations that

restrict the rights of criminals provided by the amendments. The

interpretations are at odds with SPC interpretations or the even

more expansive interpretations of the defense bar and some legal

academics. The police have also opposed legislative changes that

would restrict the Ministry of Public Security’s rule-making cap-

acity and impose more procedural and substantive restraints on the

exercise of police power.

Some of these problems are due to institutional inertia. For example,

the system has long emphasized confessions. Similarly, long periods

of detention; lengthy interrogations; limited participation by legal

counsel in the pre-trial; less reliance on oral evidence at trial; brief

trials before a judge without a jury; less concern for evidentiary rules,

including greater reliance on hearsay evidence; and narrower exclu-

sions of tainted evidence are all deeply embedded features of the civil

law tradition.

In sum, notwithstanding the relatively short time frame and some

marginal improvement for some criminal suspects, the criminal

reforms must be seen as largely a failure at the basic level of compli-

ance. Perhaps they were just too drastic, requiring a shift in power

toward the courts and the defense bar when the courts were relatively

weak and the defense bar even weaker. Moreover, the reforms—

although widely supported by legal academics, the defense bar, and

foreign commentators—did not receive support from the general pub-

lic. Indeed, it would be odd were the legal system to actually provide

criminal suspects all of the rights granted them under the laws. Given

the shortcomings in the legal system as a whole in delivering on

rights protection, criminals would then receive more protection than

ordinary law-abiding citizens! One would not expect criminal law to

be the leading force of legal reform or the cutting edge for taking

rights seriously.

A useful thought experiment is to consider whether reformers

would have been better off trying to build on and improve the

inquisitorial system, and whether it would be better at this stage to

revert back to an inquisitorial system. Most likely any attempt to

improve on the inquisitorial system would also have met, and would
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still meet, with limited success. An inquisitorial system requires

impartial and professional prosecutors and judges committed to dis-

covering the truth. At the time, there was little differentiation

between the criminal system and the political system, and the level

of professionalism was relatively low. Today, there is somewhat

greater differentiation and a higher level of professionalism,

although the feasibility of an impartial quest for the truth is debat-

able given the emphasis on striking hard at crime.

Nevertheless, the inquisitorial system, with its longer detention

periods that reduce the threats to society even if at the expense of

individual liberty, fits more readily with the public’s desire for social

stability. With its emphasis on truth, it also conforms more closely to

traditional emphasis on substantive justice than does the adversarial

system, which emphasizes procedural justice and a fair fight between

the parties. Skillful lawyers who get their clients off on a technicality

are even less likely to be celebrated in China than elsewhere. An

inquisitorial system might then reduce the conflicts between the

defense bar and the police, procuracy, and courts—conflicts which

have resulted in the arrests of lawyers for allegedly obstructing jus-

tice, inducing false testimony, or fabricating evidence. It is perhaps

worth noting that some of the more successful criminal law systems

in Asia and indeed the world are primarily inquisitorial, including in

Japan.36 Although Japan, Taiwan, and other states are under pressure

from human rights critics to adopt a more liberal rights based

approach, whether such an approach would be successful given

public attitudes is doubtful.37 While all criminal justice systems

suffer from serious flaws, an inquisitorial system might better suit

China’s current circumstances.38

summary and simplified procedures: balancing 
justice and efficiency

In response to the rising number of criminal cases and the heavy bur-

den imposed on criminal law judges, the Supreme Court, Supreme

Procuratorate, and the Ministry of Justice jointly issued regulations
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in early 2003 that provide for summary procedures and streamline

the process in regular criminal cases.39 Summary procedures may be

used in criminal cases in which the facts are clear, the defendant

admits guilt, and the maximum potential punishment is less than

three years in prison. A single judge oversees the trial, as opposed to

the usual panel of three judges. In keeping with the traditional

emphasis on rehabilitation, judges are instructed to treat leniently

those who voluntarily admit guilt. At the same time, the Supreme

Court, Supreme Procuratorate, and Ministry of Justice jointly issue

regulations that streamline the procedures in ordinary criminal

cases.40 In contrast to summary procedures, the case is still tried by a

panel of three judges rather than a single judge.

The move toward simplified procedures began as an unapproved

local experiment, and thus is another example of a bottom-up innova-

tion. Indeed, at the time, critics pointed out that the simplified pro-

cedures were at odds with the Criminal Procedure Law. The

procedures resemble plea bargaining, which inquisitorial systems

have traditionally shunned because it is inconsistent with the

emphasis on impartial discovery of the truth. However, in recent

years, Italy, France, Argentina, and other inquisitorial systems

have adopted plea-bargaining mechanisms, although they differ in

important ways from the US model.41 Whether PRC advocates of

summary and simplified procedures deduced or induced the new

procedures in light of plea-bargaining models in other countries—

and thus whether the changes are to some extent a foreign trans-

plant—is hard to say. Surely judges in China all have some

familiarity with plea bargaining—how can they not given all of the

US cop shows and movies? Yet they were also responding to local

circumstances.

Again, the reforms are not simply a matter of blindly copying a par-

ticular foreign model. The two regulations attempt to address effi-

ciency problems without going so far as to accept a US-style

plea-bargaining system. The summary procedures are limited to

cases with a maximum potential sentence of three years, and the

simplified ordinary procedures cannot be used in cases in which the

death penalty is possible. In contrast, in the US, offenders charged
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even with crimes subject to capital punishment may plea bargain.

Both the summary and simplified procedures also differ from US-

style plea bargaining in that the defendant and procuratorate do not

agree in advance to a (recommended) sentence or in the case of

charge-bargaining to the charges. Rather, the judge or judicial panel

has the final authority to set the sentence, subject to the proviso that

those who voluntarily confess should be treated leniently. Given the

wide range of possible sentences, and the inevitable vagueness in

determining in some cases what counts as serious or aggravating cir-

cumstances, judges still retain considerable discretion in determin-

ing the sentence. On the other hand, the system is more oriented

toward substantive justice and ascertaining the truth than American

plea bargaining. The judge must confirm that the defendant’s acts do

in fact constitute a crime and that the evidence is sufficient to sup-

port the charge. Thus, it is not possible, at least in theory, for some-

one to plead guilty to a lesser charge that clearly does not fit the facts

in exchange for a lighter sentence, as happens in the American sys-

tem. The court must also verify that the defendant has voluntarily

admitted guilt, thus giving defendants who wish to repudiate their

confessions an opportunity to do so and to raise any claims of torture

or coercion. Moreover, rather than giving up the right to trial com-

pletely, the defendant has the right to make a statement and present

‘a defense’ in order to explain the situation and persuade the court to

be lenient.

Although the new rules are at odds with traditional inquisitorial

processes, they are consistent with the longstanding tradition in

China of emphasizing rehabilitation and confessions in exchange for

leniency, which may explain their quick adoption. The procedures

may also have benefited from the championing of the Haidian court

in Beijing, which is known for its progressive nature and highly

qualified judges (since many judges are willing to take lower posi-

tions than they might get elsewhere to stay in Beijing). Perhaps more

importantly, the changes enjoyed widespread support among key

institutional players. Judges, prosecutors, and lawyers all benefit

from a quick process to end cases. Judges don’t have to make tough

calls and run the risk of being overturned on appeal. Prosecutors can
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meet their quotas for cases handled without as much effort, and

ensure a conviction. Lawyers, who can rarely charge high fees given

the low economic status of most criminals, can rely on volume to

generate income, and still claim success in that they are able to

obtain a lenient sentence. The main opponents are likely to be

human rights groups who fear people will be coerced into pleading

guilty despite all the various procedural safeguards.

Even though the new procedures are too recent to assess empir-

ically, the advantages and disadvantages of plea bargaining in general

are well known.42 While some scholars debate the need for plea bar-

gaining, most concede that legal systems could not function without

it, at least without devoting considerably more resources to criminal

cases than the public is likely to approve. The main disadvantages

are normative. Even supporters acknowledge that plea bargaining

deviates from the image of a criminal justice system that protects

the rights of the accused through elaborate procedures culminating

in a trial by a jury of one’s peers:

The criminal process that law students study and television shows celeb-

rate is formal, elaborate, and expensive. It involves detailed examination of

witnesses and physical evidence, tough adversarial argument from attor-

neys for the government and defense, and fair-minded decision-making

from an impartial judge and jury. For the vast majority of cases in the real

world, the criminal process includes none of these things. Trials occur only

occasionally—in some jurisdictions [in the US], they amount to only one-

fiftieth of total dispositions. Most cases are by means that seem scan-

dalously casual: a quick conversation in a prosecutor’s office or a

courthouse hallway between attorneys familiar with only the basics of the

case, with no witnesses present, leading to a proposed resolution that is then

‘sold’ to both the defendant and the judge. To a large extent, this kind of

horse trading determines who goes to jail and for how long. That is what

plea bargaining is. It is not some adjunct to the criminal justice system; it is

the criminal justice system.43

Most significantly, the accused often have little choice but to

accept whatever is offered, and some innocent people, particularly

risk-averse ones, will accept a plea bargain and admit guilt to avoid a

much heavier punishment. In China’s case, the accused will likely
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feel even more constrained given the high conviction rates, the

threat of a heavier punishment, and the practical obstacles to

mounting an effective defense.

Although a judge will then review the plea, in most cases the

review will be formalistic and perfunctory, as it is in other countries.

At the hearing, the accused will repeat the magical words pre-

scripted by his lawyer or told to him by the police regarding his guilt

and the voluntariness of his plea. Nevertheless, in some cases the

judge may examine the dossier and acquit if the facts or legal basis for

conviction were obviously lacking. The hearing also provides an

opportunity for the accused to allege torture or other police miscon-

duct and to change his plea.

administrative detention: china’s second 
line of defense

The various forms of administrative detention and some of the prob-

lems with it were discussed in Chapter 3. For present purposes, the

first salient point is that the mix of types of administration detention

has changed over time. Revisions to the Criminal Procedure Law in

1996 eliminated one of the more well-known forms, shelter and

investigation (shourong shencha), while incorporating its central

aspects. In 2003, the State Council repealed the 1982 regulation

regarding detention for repatriation (shourong qiansong or DR),

which was mainly aimed at migrant workers. Administrative deten-

tion of prostitutes and drug users, relied in the early years after elim-

ination, was eliminated and then reinstated when prostitution and

drug use arose again in the reform era.

The second important point is that the purpose and application of

administrative detention has changed over the years. Whereas in the

past administrative detention was a way of dealing with political

offenses, administrative detention nowadays mainly deals with

petty criminals. The main purpose is still to rehabilitate, retrain, and

find employment for minor offenders, encourage prostitutes to look

for other ways to earn a living, and treat drug addicts. Although
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administrative detention now also serves more punitive and deter-

rent ends, it is meant to be a lesser form of punishment than the

decidedly harsh criminal law system, which historically was

reserved for enemies of the state and hard-core recidivists who

resist efforts to transform them into productive members of society.

In recent decades, the nature of crime has changed. Financially

desperate migrants unable to find a job or to obtain payment of

their salaries, and youths with too much time on their hands and an

increasing taste for the material offerings available as a result of eco-

nomic reforms, are the biggest offenders. Administrative detention

is therefore an intermediate line of defense between persuasion by

family, friends, and neighbors and hard time in prisons.

Administrative detention is clearly not a transplant from contem-

porary Western liberal democracies. As we have seen, human rights

organizations have demanded elimination of all forms of adminis-

trative detention, particularly Education through Labor. However,

the government has resisted international and domestic pressure to

eliminate administrative detention. Reforms to the system have

largely been the result of changing internal conditions. The State

Council, for example, had been considering reform of detention and

repatriation for some time, in part because of widespread abuses of

migrant workers while in custody. What ultimately tipped the

scales, however, was the public uproar over the tragic death of col-

lege graduate Sun Zhigang while in detention. His death led to large

demonstrations in Guangdong and unprecedented petitions by legal

scholars challenging the legality of DR and calling for its abolish-

ment. The conversion of detention and repatriation from a coercive

mechanism for addressing surging crime and social problems caused

by the influx of over 100 million migrant workers into a means of

humanitarian relief was also the result of a change in leadership. The

new Hu-Wen government was seeking to garner public support by

presenting a humane face, and to differentiate itself from the Jiang

regime by assigning a higher priority to social justice issues and to

the protection of those left behind by China’s economic reforms.

The future of administrative detention is difficult to predict.

There are three main schools of thought. One group, consisting
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primarily of liberal academics and rights activists, believes that at

least Education through Labor and perhaps all forms of administra-

tive detention should be eliminated. Some in this group would incor-

porate some or all of the current minor offenses handled through

administrative means into the criminal law, but then decrease the

possible punishments and rely more heavily on noncustodial sanc-

tions such as fines, community service, and probation. Still others

would completely depenalize some offenses.

The second group, consisting mainly of government officials from

the Ministry of Justice, the Ministry of Public Security, and the

police, favor maintaining ETL and other forms of administrative

detention, albeit with minor reforms. They insist administrative

detention is necessary to maintain law and order given the increase

in crime and its changing nature. They resist attempts to subject

administrative detention to further judicial review.

The third, and by far the largest, group would retain ETL and other

forms of detention but subject them to major reforms, including

passing national-level legislation (an NPC law) to shore up their

legal basis, clarify the scope of offenses, and provide additional pro-

cedural constraints and safeguards. Some in this camp may prefer

more drastic reforms or even the elimination of administrative

detention, particularly ETL, but believe that abolishment is not pos-

sible at this time given strong resistance among the general public

and the lack of political will from the top, where the central leaders

repeatedly emphasize the need to strike hard at crime. Thus, they see

major reform as a politically necessary compromise. Others in this

group, including even some liberal, reform-minded legal scholars,

believe the rise of crime and the need to ensure social stability create

a legitimate need for ETL and other forms of administrative deten-

tion while China negotiates its way through a difficult period of eco-

nomic, political, and social transition.

In terms of assessment, administrative detention is no doubt often

subject to abuse, and in need of reforms. However, the formal crim-

inal system is no better and in many ways would be worse.

Eliminating all forms of detention will likely hurt the vast majority

of those the reformers are seeking to help by pushing them into the

formal criminal system, where they will receive longer sentences.44
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Noncustodial sanctions will not be appropriate for many of the

migrant workers, prostitutes, drug users, or youths that make up the

majority of detainees. For instance, fines only work if people have

the money to pay them or at least have a job so that they can earn the

money to pay them. But the unemployed youths or migrant workers

who do not find a job or do not make enough to live on as it is do not

have the means to pay fines. Not surprisingly, fines are used more

often in economically developed countries than in poor countries.

Nor would fines necessarily be desirable in the case of prostitutes

and drug addicts. Presumably, prostitutes would have to go back to

prostituting, and drug addicts may have to steal or sell drugs, to pay

the fines.

A much more likely result than greater reliance on noncustodial

sanctions or depenalization is that the authorities will devise other

ways to criminalize the behavior. This is in effect what happened

when detention and investigation was eliminated as a form of

administrative detention but largely incorporated into the criminal

law and then supplemented by greater reliance on detention and

repatriation. Similarly, the elimination of detention and repatriation

is beginning to give rise to new ways of handling social problems

caused by the influx of migrant workers. Claiming that the repeal

has led to increased crime and abuse of the relief centers by people

who were not in fact indigent, the Ministry of Public Security issued

the ‘Notice Regarding the Strengthening of Current Social Order

Management in Accordance with Law.’ The Notice calls on public

security to redouble efforts in attacking a variety of deviant behav-

ior, including interfering with traffic when begging, disturbing the

public order by aggressive begging in public places, soliciting for

prostitution in public places, and interfering with government activ-

ities when petitioning officials for relief.45 Concerned about the

financial and social order impact of the national regulations, several

local governments have rushed to pass regulations that attempt to

shift some of the financial burden to others and to clarify many of the

difficult operational issues resulting from the new policy.46

Finally, the elimination of administrative detention will inevitably

result in greater reliance on summary and simplified procedures,

with all the shortcomings for the protection of the rights of accused
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when cases are disposed of through plea bargaining. Summary

procedures were the response to an increase in criminal caseloads.

There are 500,000 criminal cases each year. There are however more

than three million minor cases handled by the police every year.

The complexity of the issues thus complicates the task of pre-

dicting the path of reforms. Determining whether administrative

detention should be eliminated, or if retained how the various types

should be reformed, involves numerous judgments about contested

empirical and normative issues, as well as competing institutional

interests. These are at once both technical and political issues. The

same is true for the next two innovations: adjudicative committees

and individual case supervision.

judicial independence: adjudicative committees

The adjudicative committee consists of senior judges within each

court. The committee decides cases that are difficult, controversial,

or important for social, economic, or political reasons. PRC legal

scholars have debated the advantages and disadvantages of the sys-

tem for more than a decade.

Supporters argue that review by more senior judges is necessary in

light of the low level of competence of some judges. They also sug-

gest the system reduces corruption. Some claim the system

enhances the independence of the judiciary in that the adjudicative

committee, which includes the president and other high-ranking

Party members within the court, may be better able to resist outside

influences than more junior judges. Zhu Suli, Dean of Peking Law

School, has supported the adjudicative committee as an example of a

native resource that contributes to rule of law with Chinese charac-

teristics.

On the other hand, the vast majority of PRC legal scholars and

most international commentators oppose the system and advocate

its abolishment. Under the current system, the judges who decide

the case are not the ones who hear it. Accordingly, the judges who do

hear the case feel they have no power. Thus, they have little incentive
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to pay attention to the arguments during trial. Nor do they feel

responsible for the judgment, even when it is issued in their names.

Further, critics claim judges hearing the cases become timid, and are

quick to hand over tough cases to the adjudicative committee rather

than working through the issues themselves, even though doing so

may result in delays. The system may also increase the opportun-

ities for corruption as disgruntled parties may persuade senior judges

to intervene on their behalf. At minimum, these scholars conclude,

it has not been an effective means of reducing judicial corruption.

Objections of legal scholars notwithstanding, the likelihood of

abolishing the adjudicative committee in the near future is low.

Thus, some scholars argue that rather than tilting at windmills,

reformers should focus their energies on reducing the role of the

adjudicative committee and implementing procedural reforms to

the way the committee operates.

Consistent with this strategy, the SPC’s reforms to the presiding

judge system gave individual judges and the collegiate panel more

power to decide cases without the need to obtain the approval of the

division chief, president, or the adjudicative committee. The SPC’s

second five-year agenda announced further reforms. The adjudic-

ative committee is now to hear directly major or difficult cases or

those with general applicability. The SPC also proposed that the

court president or head of the division join the collegial panel. Still

another change is to create separate committees for civil and crim-

inal cases to avoid the problem of criminal law judges hearing civil

cases and vice versa.

Foreign advisers who insist on elimination of adjudicative super-

vision committees to bring the PRC legal system more into line with

the image of an independent judiciary in their own countries are

likely to miss the opportunities for marginal improvement. On the

other hand, few foreign advisers will have enough knowledge of the

way the adjudicative committee actually operates to provide feasible

reform recommendations. Even fewer will be aware of the ebb and

flow of internal debates and thus which way the political wind is

blowing. But even when they are, their ability to influence the out-

come of this inherently domestic political process is usually limited.
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individual case supervision: balancing judicial
independence and judicial accountability

In China, legally effective ‘final’ judicial decisions may be chal-

lenged through a process known as ‘individual case supervision’

(gean jiandu, ICS). This additional review procedure may be initi-

ated by interested parties who petition the court, procuracy, or the

people’s congress to challenge a legally effective decision on their

behalf, or initiated by people’s congresses, the procuracy or the court

acting on their own, in criminal, civil, and administrative cases.47

ICS is certainly innovative. Indeed, this type of review of indi-

vidual cases by the legislature may be unique to China, and would

run afoul of separation of power principles in most legal systems.48

Procuracy review of civil cases is also highly unusual, as is review by

adjudicative committees after the appeal process has run its course.

ICS began locally, and is thus another example of a bottom-up

reform. Although an attempt to pass a national law in 1996 died in

committee, local governments have continued to experiment with

ICS. The Supreme People’s Court and Supreme People’s Procuracy

have issued notices and interpretations regarding various issues aris-

ing in conjunction with ICS, and local governments have passed

many more regulations since 1996. In terms of the inductive innov-

ative process described previously, there has been problem identi-

fication, benchmarking, simultaneous engineering, and some

attempts at monitoring and assessment.

Assessing ICS is difficult because there is some truth to both

sides of the argument. Supporters argue ICS is necessary because of

the low level of professional competence of some judges, the exist-

ence of judicial corruption, and the adverse influence of local and

departmental protectionism. They claim supervision helps to cor-

rect injustices, promotes the rule of law, and serves a deterrent

function.

Opponents argue ICS impedes judicial independence, hinders the

emergence of a more authoritative court, and leads to conflicts

between the courts and other state organs. In addition, ICS under-

mines the fundamental rule of law principles of certainty and
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finality: cases drag on for years, without any procedural or time lim-

its. As ICS often occurs before appeal, supervision also distorts the

normal appeal process. Moreover, critics argue ICS is inefficient: a

large amount of judicial resources are devoted to requests for retrial,

while the number of cases in which the judgment actually changes

on review is small. And while intended to cure the evils of corrup-

tion and local protectionism, ICS is not an effective way of doing so

because corruption and local protectionism are systemic problems

and thus require systemic solutions. Indeed, ICS itself may lead to

outside influence, corruption, and local protectionism, raising the

eternal question of who will supervise the supervisors.

In general, people’s views of supervision are largely a function of

their experiences and position in the system. The people’s congress,

as the representative of the people, cannot ignore the requests of

their constituents to address what are often legitimate complaints of

horrible injustice. Procuratorates generally favor supervision

because it provides another opportunity to prosecute the case and

correct their own mistakes in the first trial. Certainly one can under-

stand that prosecutors, who tend to be more law and order oriented

than judges everywhere, would be upset when judges acquit people

they think are guilty or impose much lighter sentences than they

think the criminals deserve. No doubt prosecutors feel that the court

should accept their interpretations of the laws and view of the facts.

As an institution, the procuracy is not likely to cede power easily and

accept the elimination or limitation of supervision.

Conversely, the courts are likely to resist supervision. Surely it

must be frustrating for judges to be called before a panel of people’s

congress delegates to explain a decision, especially when many on

the panel have not studied law and based their interpretation of the

case on a one-sided presentation of the law and facts by one of the

parties.

On the whole, parties support supervision when they win as a

result of it and oppose it when they lose. As for the public more gen-

erally, it is doubtful that many citizens have an accurate view of the

costs and benefits of supervision, the number of cases supervised,

the percentage of reversal, and so on. Supervision is not likely to be
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an effective way to restore confidence and trust in the court. On the

contrary, supervision may hurt in that the media tends to report

cases in which there has been some wrongdoing rather than those

cases where the verdict was upheld. Thus, the public is likely to

obtain a false impression of how many cases are reversed after super-

vision, and to draw the conclusion that additional ICS would reveal

a similarly high percentage of mistaken cases.

The Party and central government have no obvious stake in either

side of the argument. From their perspective, the goal is a legal sys-

tem that can issue fair and impartial judgments in most cases, and

thus satisfy the needs of economic actors for efficient and pre-

dictable results and of citizens for equity and just outcomes. ICS is

one way to overcome incompetence and corruption, even if at the

cost of efficiency.

Very few cases are supervised, and even fewer result in a changed

verdict.49 The number of supervised cases resulting in a change of

verdict on retrial would seem to suggest the courts decide incorrectly

only a small percentage of cases, whether because of judicial

incompetence, corruption, local protectionism, or other reasons. On

the other hand, the relatively high rate of reversals, remands, and

mediated settlements of the cases actually supervised might suggest

that more cases should be supervised.50 At minimum, it means that

eliminating ICS would result in thousands of parties every year being

forced to live with unjust decisions. Elimination of ICS on efficiency

grounds therefore runs directly up against support of ICS on justice

grounds, raising the perennial question about the value of justice.

In my view, ICS is necessary at present. There are still too many

cases in which individuals are denied justice to do away with ICS

now. While some may disagree about the wisdom of retaining ICS,

all will agree that significant reforms are necessary to make the

process more transparent, fair, and efficient. Moreover, as the issues

of judicial competence and corruption are addressed, the costs and

benefits of ICS, and the balance between judicial independence and

judicial accountability, equity and efficiency, substantive justice

and procedural justice, will change. Thus, the desirability of ICS and

the manner in which it is carried out will need to be revisited in light

of changing circumstances.
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Law and development lessons from China

What then does this selective survey of legal reforms tell us? First,

our descriptive metaphors are of limited utility. In some cases it is

possible to describe a particular institution, rule, or practice as a for-

eign transplant or the result of a top-down/deductive or bottom-

up/inductive process. However, most reforms will involve a mixture

of foreign and domestic inputs that interact in complicated ways, as

well as attempts to deduce what will work from both general prin-

ciples and local circumstances, and to induce possible solutions

from experiments, pilot studies, and experiences both in China and

abroad.51 Metaphors such as selective adaptation or X with Chinese

characteristics are better suited to capturing the complexity of

reforms, but they fail to provide much guidance in predicting the

outcome of reforms.

Second, efforts to explain or predict which reforms will be suc-

cessful are just beginning. Political ideology, level of economic

development, position in the global economy, institutional cap-

acity, cultural differences, colonial history, and interest group pol-

itics are all key factors. The relevance of the factors will vary in

different regions, different countries within the region, different

types of legal systems, and different areas of law within a given legal

system, and be more or less significant at different stages in the

reform process.

Studies relying on current abstract variables such as rule of law

must be complemented by more specific studies that break rule of

law down into more discrete institutions and practices. Separate

studies should focus on each of the major institutions: judiciary,

prosecutor, police and correctional officers, and legal professions.

The development of other actors and institutions that perform law-

related services should also be taken into account. Similarly, schol-

ars should pay more attention to the different pace and trajectory of

development in different areas of law, and explore the mechanisms

by which reforms in one area may have spillover effects in other

areas.

Additional multi-country empirical studies are likely to shed fur-

ther light on some of the main factors that determine success or
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failure in legal reforms.52 While useful, such studies will never

explain all of the institutional variation or the results in particular

countries. The outcome of specific reforms such as individual case

supervision or administrative detention is the result of a complex

interplay of factors and a highly contested domestic political

process. Broad empirical studies must be complemented by in-depth

qualitative studies that shed light on the local political process and

other local factors.

While most commentators portray political ideology as the main

obstacle to establishing rule of law in China, the more pressing

obstacles at present involve the lack of institutional capacity. In the

future, economic factors, the interests of key institutional and social

actors, and ultimately political ideology if China remains a single-

party socialist state, are likely to exert the most influence on legal

reforms and the likelihood of their succeeding. This suggests that

when political will for reform is present, reforms aimed at improving

institutional capacity are likely to be beneficial. Reforms however

must be sequenced to avoid overtaxing the existing institutions.

China’s relative success in carrying out reforms to date is attribut-

able in part to strong domestic support for the reforms, which in

many cases have deviated from the models proposed by the interna-

tional community. Although the reform process in China falls far

short of the deliberative democracy ideal (or even the highly com-

promised version that exists in advanced Western liberal democra-

cies), it generally involves a lengthy deliberative process that brings

together legislators, academic experts, representatives from key sec-

tors affected by the changes, and foreign consultants. With the pas-

sage of the Law on Legislation and experiments in administrative

rule-making, the public has a greater opportunity to participate in

law-making and rule-making processes through public hearings and

other avenues for comment. Nevertheless, the reform process has

been primarily a technocratic one driven by experts and elites inside

and outside the government.

The nondemocratic nature of China and other Asian countries

that followed the EAM may facilitate effective policy formation. In

democracies, the public good nature of legal reforms is a barrier to

reforms in that even though reforms would be welfare enhancing

Institutional Reform218



overall, the benefits may be widely dispersed, leading to collective

action problems.53 Individual beneficiaries of reforms may not have

the incentive to become politically active, while those with a vested

interest in maintaining the status quo inside or outside the govern-

ment will be motivated to block reforms or to undermine reforms at

the implementation stage.

In China, the ruling party has been able to push through welfare-

enhancing legal reforms despite opposition from certain sectors. To

be sure, even in China, the policy-making process is contested, and

compromises are frequently required to pass reforms. Nevertheless,

the Party generally retains the authority to resolve disputes between

different state organs when necessary.

When there is considerable political opposition to reforms among

key actors, the options are more limited. Reformers may try to per-

suade opponents as to the merits of reforms or cajole them into

accepting changes that may be at odds with their immediate or long-

term interests. Alternatively, they may try to circumvent the opposi-

tion by building broad-based support. When the opposition comes

from the elite factions seeking to protect their entrenched interests,

reformers may turn toward bottom-up approaches. However, in

many cases, such efforts will not be sufficient. Reformers may need

to co-opt or buy out opponents, sometimes by packaging controver-

sial measures with other reforms desired by the opposition.

Compromises—the nitty-gritty of everyday politics—are often

necessary. But a compromise acceptable to all parties is not always

possible. In such cases, major reforms may have to be put in the ‘too

hard’ basket, to be addressed later when conditions change.

In the meantime, reformers should focus on smaller, more tech-

nical changes. Although they should not waste resources on projects

that cannot be implemented, they should resist the temptation to

walk away when the political will for fundamental change is not

present.

That said, there may be very little that can be done in failed states

until the regime is changed and political stability restored.

Currently, three views appear to be emerging regarding how to han-

dle failed regimes. The first, more aggressive approach, advocates an

imposed trusteeship, preceded by regime change, if necessary
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through military force, as in Iraq. The second position advocates

walking away from failed states until the conditions for reform are

ripe. Rather than wasting valuable resources in places where there is

little hope for effective change, the international community should

apply its limited resources to those countries where there is a reas-

onable prospect of improvement.54 The citizens of these states are

left to suffer their own fate and to struggle to overcome problems on

their own. A third, middle approach, advocates a range of arrange-

ments between international actors and states that would limit to

various degrees the sovereignty of the target state in exchange for

development assistance.55

This survey also demonstrates some of the difficulties with evalu-

ating legal reforms. In particular, evaluation raises issues about the

proper time-frame and standard. Too often foreign commentators

jump to negative conclusions about legal reforms in China and

elsewhere because they have not produced miraculous changes

overnight. We need more time to see how some reforms will 

play out.

In some cases, things may have to get worse before they can get

better. Some of the changes to the legal system in recent years have

resulted in China being caught halfway between a civil system and a

common law system both for criminal and civil law. However, the

changes were not accompanied by changes to the rules regarding dis-

covery, thus resulting in lawyers having to go to court with inad-

equate information to effectively argue their case. Once the problems

became apparent, the SPC issued rules to strengthen discovery

rights.

Many reforms are meant to be second-best solutions to short-term

problems of weak institutions, corruption, and lack of sufficient

legal training for some judges. Once these problems are addressed,

there will be less need for an adjudicative committee to review cases

or for individual supervision by the legislature or procuracy. The

need to pace reforms will require accepting second-best solutions

that will inevitably be criticized by significant political factions.

Legal reforms may be evaluated according to a range of very differ-

ent standards, producing very different conclusions about whether

reforms were successful or not. Comparisons of the legal system in
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poor countries to that of rich countries will lead to the preordained

and all too often condescending conclusion that the legal system in

developing countries is primitive. This patronizing conclusion then

leads to the well-intentioned effort to export models that are not

appropriate for the context, or less well-intentioned neo-imperialistic

attempts to impose one’s own contested normative values on others

and to force them to adopt institutions that serve one’s own eco-

nomic and political interests.

Assessment of legal reforms will involve controversial normative

issues about the proper distribution of resources and the proper bal-

ance between efficiency and justice, social stability and individual

rights, and substantive and procedural justice. The majority of cit-

izens in different societies may come to different conclusions on

such issues. As is true elsewhere, conflicting ethical views and

competing conceptions of justice and rule of law within China

ensure that there will continue to be disagreement about the norma-

tive merits of specific reforms.

The task of balancing the costs and benefits of reforms is usually

best left to the domestic political process. While the political process

will be flawed to one degree or another, the lack of local ownership of

reforms, and in particular the opposition of key state and social

actors, is likely to undermine reform efforts. Moreover, there are

benefits to allowing states to make their own decisions, learn from

their mistakes, and make adjustments accordingly. The resulting

rules are likely to enjoy greater legitimacy, and the process itself is

likely to contribute to democratic learning and the maturation of

political institutions and civil society.

Finally, and related, what this survey demonstrates most of all is

the need to be pragmatic about legal reforms. We should avoid the

Arthurian quest for the Holy Grail: a single, comprehensive, unified

theory able to predict both macro and micro legal system reforms in

all countries. Attempting to impose too specific a model is likely to

fail, as the repeated attempts to force a liberal democratic model of

rule of law on other countries have shown. Similarly, attempting to

transplant institutions or practices that may work in wealthy coun-

tries to poor countries is likely to fail. Greater appreciation of differ-

ences in local circumstances, including levels of wealth, popular
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attitudes, and existing political institutions and cultures, is required

if reforms are to succeed.

Critics complain that the general lessons allegedly learned about

law and development are superficial and abstract.56 Yet in many cases

reports by practitioners include a plethora of more specific proposals

and suggestions derived from in-depth case studies. The problem is

that these context-specific suggestions shift the focus away from gen-

eralist foreign advisors toward those with greater local knowledge.

Although many international participants in the new law and

development movement claim to have learned the lesson that there

is no single blueprint, they often react negatively to any attempt by

local governments to deviate from model laws or to experiment with

innovative institutional arrangements. The international commun-

ity has been extremely hostile to several regulatory innovations in

China, including administrative detention, adjudicative supervision

committees, and individual case supervision. The knee-jerk pro-

posals to simply eliminate these institutions typically fail to consider

the negative consequences that would likely result from their elim-

ination. A European human rights commissioner once acknowl-

edged that eliminating administrative detention would most likely

make things worse for most of those now subject to such detention,

but then noted that it would be politically impossible for him given

his position and constituency back home to support a more nuanced

approach for China that would allow for the continuation of some

form of administrative detention. Doing so would undermine the

apparent universality of the right of habeas corpus and the seeming

yet ultimately illusory consensus on the right to be free from ‘arbit-

rary detention.’

A pragmatic approach will also require that states be afforded a

wider margin of appreciation on contested rights issues and given

greater leeway to deviate from neoliberal economic policies to

reduce social tensions.

The conflict between neoliberal prescriptions and social stability

arose in the context of China’s Bankruptcy Law. Worried about the

social unrest that could result from massive lay-offs of employees,

the drafters struggled over the treatment of state-owned enterprises

and whether funds should be set aside for the retraining and
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resettlement of workers before being used to offset the claims of

secured creditors. The political compromise was to carve out an

exception for certain, presumably large, state-owned enterprises,

with the exception to be phased out over time. In addition, the draft

law requires payment of employee salaries, social insurance fees, and

other compensations as provided by laws and regulations, including

arguably retraining and resettlement costs, prior to payment to

secured creditors. Foreign commentators and representatives from

international financial organizations, as expected, dutifully expressed

concerns about these deviations from international norms and best

practices, all the while repeating the mantra that there is no single

approach or universal solution to bankruptcy issues. Some even

acknowledged, when commenting in their personal capacity rather

than as a representative of international financial organizations or

their foreign investor clients, that these compromises did seem to be

reasonable adjustments to local circumstances. In any event, given

the complexity of the issues and the less than stellar results of relying

on foreign experts in other countries, China should be allowed to

experiment on what are essentially domestic political issues, albeit

with an international economic component, and to make its 

own mistakes.57 One can hardly imagine the leaders from the G-7

countries deferentially acceding to instructions from the IMF on such

contested domestic political issues as bankruptcy reforms, tax rules,

or social welfare policies, although the political uproar that would

surely ensue is easy to imagine.

China has for the most part been able to resist international pres-

sure to conform to a particular legal paradigm, in part because of its

size and geopolitical importance, and in part because the leadership

remains fundamentally pragmatic. While the scientific background

of state leaders is often cited as a negative, such a background fosters

a pragmatic, problem-solving outlook that gives greater weight to

consequences than ideology, the latest theory of development, or

the latest version of the WC.58 Much as China’s leaders resisted the

advice of international experts to go for ‘big bang’ economic reforms

in favor of a more gradual approach, so have they resisted efforts to

blindly ape a liberal democratic rule of law. And just as the slower

approach to economic reforms resulted in impressive economic
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growth without many of the severe negative consequences of fol-

lowing the big bang strategy, so has the contextualized approach to

legal reforms resulted in steady progress.

To be sure, critics argue that the slow pace of reforms has delayed

the day of reckoning, and increased the ultimate costs of more fun-

damental reforms. Which side will have the better of the argument

remains to be seen, and hinges on the ability of Chinese reformers to

continue to improve the legal system and ultimately to address the

political obstacles that are currently barriers to the full realization of

rule of law and likely to become even more serious barriers in the

future. There is a real danger that government leaders will move too

slowly on political reforms and fail to implement in a timely way

deep institutional reforms of the legal system, including greater

independence and authority for the judiciary as the level of compet-

ence of judges increases.

Conclusion: whither reforms in China? Overcoming
the middle income blues

Although China has made rapid progress in improving the legal sys-

tem and good governance, progress appears to be slowing, if not

reversing. As Figure 6 indicates, China’s rule of law and good govern-

ance rankings are all lower in 2004 than in 1998. While the lower

rankings may be a statistical anomaly or due to subjective biases,

there are signs of reform fatigue and diminishing returns.59

After twenty-five years, China is now embarking on a new—and

critical—phase in the reform process. A variety of factors have con-

tributed to the need for deeper reforms at this particular juncture,

and yet complicate the efforts to implement such reforms.

First and foremost, economic reforms had led to a much more plur-

alistic society, with citizens deeply divided in their interests and

normative views. Second, state organs also have different interests,

and support or oppose reforms based on whether they serve their

institutional interests.
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Third, economic reforms and the government’s efforts to promote

rule of law and rights consciousness among citizens have led to

greater demands on the legal system. All state actors—people’s con-

gresses, administrative agencies, the procuracy, the police, the

courts—are under pressure to reform to meet the demands of a more

diversified market economy and an increasingly pluralistic citizenry

with greater consciousness of their rights. People’s congresses are

supposed to provide a means for balancing different social interests.

Administrative agencies are supposed to reduce red tape and facili-

tate business. The social welfare system is supposed to ensure

retirees are able to collect their pensions and laid-off workers are 

provided with unemployment benefits and job retraining.

Administrative reconsideration bodies and the courts are supposed to

provide mechanisms for resolving conflicts fairly and efficiently,

thus providing the necessary predictability and certainty for busi-

nesses to operate and citizens to plan their personal affairs.

Institutional Reform 225

Voice and Accountability

CHINA (2004)

Political Stability

Government Effectiveness

Regulatory Quality

Rule of Law

Control of Corruption

Comparison between 2004, 1998 (top–bottom order)
Country's Percentile Rank (0–100)

0 25 50 75 100

Figure 6. PRC Good Governance Indicators 1998 and 2004

Source: World Bank Governance Indicators (2005).



Meanwhile, the various mechanisms for reining in government

officials are supposed to prevent abuse of power and curtail corrup-

tion and rent seeking.

Unfortunately, the current mechanisms and institutions for hand-

ling the rising tensions are too weak and ineffective, as is typical in

middle income countries.

Fourth, the judiciary lacks adequate competence, authority, and

independence to handle many of the controversial economic, social,

and political disputes now being funneled into the courts.

● Courts have been given jurisdiction over minority shareholders

suits against SOEs for disclosure violations, raising a number of

complicated issues regarding how to prove damages and what

happens if a state-owned enterprise loses the suit and the liabil-

ities force the company into bankruptcy, leading to massive lay-

offs and an increase in social instability.
● The courts are also being inundated with labor disputes from

factory workers suing over unlawful termination and unsafe

working conditions, and migrant workers seeking unpaid wages

and protesting compulsory overtime in excess of the number of

hours stipulated in the Labor Law. Retirees are suing their for-

mer employees or the local government for failure to pay pen-

sions, raising important social policy issues in the absence of an

effective welfare system.
● Courts are hearing an expanding range of discrimination claims

brought with respect to the rights of migrant workers, educa-

tion, the retirement age for female workers, hepatitis, and

AIDS.
● The new propertied class is turning to the courts to protect their

main asset—their homes. Disputes between newly created

homeowner associations and developers and their affiliated

management companies often involve allegations of corruption

and collusion between the defendants and local government

officials. They pit one powerful group, real estate developers,

against increasingly powerful private citizens who are them-

selves often government officials or members of the nouveau

riche with strong government connections.
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● Land disputes are exploding both in urban and rural areas as

governments in pursuit of economic growth requisition land for

developers, again raising issues of corruption and collusion.60

● Social activists have sought to bring suits against the local gov-

ernment for forced abortions and other violations of family plan-

ning policies and regulations.
● Citizens, often aided by newly formed (and sometimes not

licensed) environmental groups, are seeking to close down pol-

luting enterprises in their area.
● Courts are also handling cases that touch on sensitive national

security issues or affect social stability, including cases involving

very broadly defined state secrets regulations that are used

against whistleblowers who reveal government corruption or

malfeasance.
● In addition, many cases raise the issue of social justice as those

who have lost out in the course of economic reforms look to the

courts for protection: what are people entitled to given the gov-

ernment’s goal of establishing a harmonious society (hexie

shehui) or at least a xiaokang society?61

Whether courts have the competence to decide many of these

issues is a much-debated topic everywhere. There has been a global

trend to funnel social and political conflicts into the courts. The

results in some countries have been positive. In other cases, the

result has been overreaching, ideologically driven decisions that

have negative social, economic, and political consequences.62 In

comparison to their counterparts in other systems, Chinese judges

may be somewhat less well positioned to handle these types of cases

given the lower education levels for some judges and the heavy

emphasis on theory and formalism in Chinese law schools.

Whether or not Chinese or other courts are competent to decide

such matters, the Chinese judiciary in some cases lacks adequate

authority and independence to handle these controversial issues,

especially when they involve conflicts with other state organs.

Funneling these divisive issues into a court system that lacks the

independence and authority to handle them undermines the reputa-

tion of the judiciary and in turn the government’s efforts to promote

Institutional Reform 227



rule of law. Lacking effective channels for resolving the conflicts

generated by economic, social, and political reforms, citizens are

increasingly taking to the streets to seek justice—or at least to vent

their anger.

Fifth, the government lacks the resources to prevent many of the

conflicts from arising in the first place by throwing money at the

problems. As a lower-middle income country, China is hard-pressed

to meet the demands for greater public spending on education,

health care, social security, and pollution control, much less to

address the large regional differences in levels of wealth and the

rural–urban gap. To be sure, as in any country there are debates about

whether the government should be allocating so many resources to

military spending, space missions, or high-profile projects such as

the Olympics given the pressing needs in other areas.

the need for deeper reforms

The reform process in China is at a crossroads. As reforms have con-

tinued, tensions and conflicts in the political system between the

ruling party and state organs, among state actors, between state and

society, and among different interest groups in society have

increased. At this stage, there are few if any Pareto improvement

reforms: few if any reforms will benefit everyone, even if they

increase the efficiency of the system as a whole or contribute to

greater wealth. Even seemingly highly technical reforms have a

political dimension because reforms will produce winners and

losers, whether in terms of distribution of economic resources, dis-

tribution of power among state organs, or the strengthening of some

legal actors such as the criminal and the defense bar at the expense of

others such as the members of the general public who assign a higher

priority to social order. Now that the ‘easy’ reforms for which there

has been a broad consensus have been completed, the politics of

reforms have become more pressing. Although deeper reforms are

required, they are controversial, and hotly contested.

As the legal reform process in China has entered into this

extremely complicated and intensely political phase, differences
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have surfaced over fundamental issues such as the nature and pur-

pose of rule of law, administrative law, and the judiciary. No longer

is it sufficient to fall back on broad generalizations such as the pur-

pose of rule of law is to facilitate economic development, provide a

peaceful mechanism for resolving conflicts, promote social stability,

and enhance the legitimacy of the government. Nor is it sufficient to

claim that administrative law serves the dual purpose of enhan-

cing—or balancing—government efficiency and the protection of

rights; or that China needs a court system that is independent and

strong, just and efficient, authoritative and trusted by citizens.

These generalizations are no doubt true, but they do not resolve the

practical issues at hand. It is not clear how these broad goals are to be

translated into particular institutional reforms given the tensions

between efficiency and justice; between a more independent and

authoritative court and the desire of other institutions to increase

their powers of supervision over the courts; and between a more

open and transparent political system with a greater role for the pub-

lic, and the efficiency of the reform process that has largely been led

by a technocratic elite.

The resolution of these issues inevitably implicates highly con-

tentious social and political issues. In that sense, they go beyond the

bounds of a thin or procedural rule of law to the differences that

define competing thick or substantive conceptions of rule of law.

Most of the reforms to date have been of the more limited technical

type required to implement a thin rule of law—that is to meet the

basic requirements that any legal system must meet to be a legal sys-

tem regardless of whether the broader political-normative frame-

work is liberal democratic or socialist. However, unless these

fundamental issues are addressed, legal reforms will remain at an

impasse. The more limited technical changes to date and any such

further changes, as contemplated for example in the SPC’s second

five-year agenda, will be at best only partially effective. The legal

system will not be able to achieve the government’s broad goals of

facilitating economic development, social justice, and a harmonious

society. Citizens will continue to be dissatisfied with the legal sys-

tem, and seek alternative means to pursue their interests and obtain

justice, including demonstrations.

Institutional Reform 229



To be effective, future reforms to the political-legal system must

encompass at least six major aspects. First is prevention. Given the

growing social tensions, the increasing pluralism of society, and the

inadequacy of current mechanisms for dealing with such tensions,

there is a need to prevent disputes from arising in the first place. This

entails addressing some of the major social cleavages, including the

rural–urban income gap, the regional income gap, and the intra-

urban gap between those who have benefited from economic reforms

and those who have lost out.

Second, the current mechanisms for handling conflicts must be

strengthened. This will require sorting out some of the institutional

conflicts preventing a realignment of powers among state organs. It

will require deciding what the policy should be on key issues and

then translating those policies into clear laws and regulations that

allow citizens to plan their lives accordingly and dispute resolution

mechanisms to resolve disputes consistently based on clear legal

authority. And it will require recognition of the right of citizens to

challenge government acts and lawyers to represent their clients in

controversial economic, criminal, or political cases. While they will

frequently lose under the restrictive and nonliberal laws typical of

the EAM, they will win in some cases, and the government will have

to defend its policies to the public.

Third, and related, there is a need for macro-level planning regard-

ing which institutes will handle what type of disputes. While there

are perfectly good reasons to provide various mechanisms for hand-

ling certain conflicts, at present the many overlapping mechanisms

for handling disputes often leads to inconsistencies, inefficiencies,

and turf-battles among state organs.

Fourth, the increasing pluralism of society means that there will

be a growing number of issues over which reasonable people may dis-

agree.63 Procedural mechanisms must be developed and strength-

ened to handle the increasingly diverse views in society. In

particular, there needs to be greater political participation in the

decision-making processes, whether through public hearings, con-

sultative committees, or participation in the nomination or election

of officials. Empirical studies have found that procedural justice,
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including a sense of having had a say in the outcome, is frequently

more important to determining perceptions of legitimacy than the

substantive outcome.64 This is borne out by village elections in

China, which have demonstrated that people generally are more

willing to compromise or accept decisions that are not in their inter-

est when they believe they had a fair opportunity to be heard and par-

ticipate in the decision-making process. This approach is also

consistent with the efforts to expand public participation as

reflected in the Law on Legislation, the drafting of an Administrative

Procedural Law, the experiment with access to information acts and

the increasing reliance on social consultative committees.

Fifth, and a corollary, greater attention must be paid to pro-

cedural justice in mechanisms for resolving disputes, whether

through mediation, the letter and visits system, court cases, or

other means. Participants must perceive the mechanisms to be fair,

regardless of the outcome in the particular case. This will require

addressing corruption, local protectionism, and other factors that

unfairly influence the outcome. It will also increase trust in the

courts.

Sixth, greater efforts should be made to explain the proper role and

the limits of the legal system and rule of law. The legal system is not

the proper forum for resolving all contentious issues. Moreover, the

traditional emphasis on substantive justice—expressed through the

rapidly growing reliance on letters and visits—leads to unrealistic

expectations from the legal system. The unrealistic expectations

undermine trust in the judiciary when the legal system then fails to

resolve each and every social problem, to ensure social justice, or to

provide a substantively just outcome in the eyes of all parties to a

conflict.

Although China is now entering a difficult phase in the reform

process, it is much too early to conclude that China is ‘trapped in

transition.’65 Other East Asian states would also have appeared to be

trapped in transition at a similar level of development. However, the

success of other East Asian states suggests that China may be able to

overcome the obstacles. Their success, combined with the failure of

so many other states, suggests that the most likely way for China to
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overcome the middle income blues is to continue to follow the EAM,

including with respect to democratization. The next chapter con-

siders the lessons Chinese leaders and citizens are likely to derive

from the experiences of developing countries in Asia and elsewhere

with democratization.
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CHAPTER SEVEN

Debating democracy

Foreign leaders, including President Bush and James Leach, chairman

of the House International Relations Subcommittee on Asia and the

Pacific and co-chairman of the Congressional-Executive Commission

on China, have suggested that the successful democracies in Asia

such as Taiwan may provide inspiration for China. On the contrary,

Chinese leaders and citizens are not likely to be inspired by what

they see elsewhere in Asia or other regions. Rather, they are more

likely to conclude that the best approach is to continue to follow the

EAM, and postpone democratization until the country is richer and

more stable.

Democracy in Asia: inspiration or warning?

‘messy’ elections

The affirmative view of democracy places a great deal of faith in

elections as a means of holding government officials accountable,

resolving social conflicts, and addressing social justice through the

empowerment of the least well off. Anyone who believes most

Chinese citizens are likely to see elections as the answer to their

problems based on the experiences of Asian countries should think

again. Elections, while providing scandal for the media, hardly

inspire confidence or match the inflated rhetoric about the ability of
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democracy to hold government officials accountable or allow

citizens to pursue their own personal version of human flourishing.

Recent presidential elections in Asia have been particularly

disheartening.

In the 2004 elections in Taiwan, Chen Shuibian seemed willing to

risk confrontation with China just to stay in office, continually

challenging Beijing and Washington with calls for a national

referendum and constitutional changes, despite stern warnings from

Beijing and Washington to avoid further provocation. Even close

observers of Taiwanese politics—used to, as they are, fisticuffs and

chair-throwing by members of the legislature—were shocked by the

dirty politics in which the KMT compared Chen to Hitler, and then

the bizarre shooting of the president and vice-president by a slow-

moving bullet on the day before elections.1 Capitalizing on the

sympathy vote from the shooting, Chen claimed victory by less than

30,000 votes out of a total of 13.3 million. After weeks of protests and

demonstrations both peaceful and otherwise by supporters of the

LDP, Chen was finally sworn into office, where he presided over a

deeply divided public. With his poll numbers plummeting as the

economy faltered, Chen continued to test the waters and the

patience of Washington and Beijing by taking a series of small steps

toward independence, including scrapping the largely symbolic

National Unification Council. With his party plagued by corruption

scandals, Chen faced widespread pressure to resign.

In the Philippines, where former actor Joseph Estrada was

impeached and forced out of office after being linked to illegal 

pay-offs from gambling lords, President Arroyo squared off against

another leading film actor, Fernando Poe, a high school drop-out who

had never held public office, although he did once play a town mayor

in the movies. Poe studiously avoided the issues in a campaign long

on symbol and short on substance on the part of both candidates.2

Just over one year later, President Arroyo herself faced impeachment

over alleged election fraud and corruption. Former President and

estranged ally Corazon Aquino led the demonstrations in the streets.

Although Arroyo’s control of the House of Representatives allowed

her to survive the impeachment vote, polls showed eight out of ten

Filipinos no longer trusted her and seven out of ten wanted her



impeached. A few months later, Arroyo declared a state of emergency

after she survived the third coup attempt of her five years in office.

Meanwhile, in South Korea, President Roh was impeached on

charges of illegal campaigning, corruption among his aides, and

mismanagement of the economy, then acquitted and reinstated.

However, his subsequent attempt to replace several cabinet

members without following constitutional procedures gave rise to

complaints of amateurism and unflattering comparisons to the

heavy-handed ways of former dictators.3

The presidential elections in Indonesia featured two former

military men. One of them, General Wiranto, the head of Suharto’s

former Golkar Party, is accused of being a war criminal for his role in

East Timor. Far from being disqualifying, the accusations seem to

have caused some Indonesians to support him in a show of nationalist

resistance to foreign pressure. In the final runoff, former General

Susilo Bambang Yodhoyono won in a landslide over the incumbent

Megawati, who failed during her tenure to resolve domestic security

issues, reduce corruption or meet heightened expectations for social

justice.

In India, the voters threw out the BJP despite a growth rate of 8%,

opting instead for the Congress Party, led by the Italian born Sonia

Ghandi, widow of the assassinated former Prime Minister Rajiv

Ghandi—who then promptly decided not to take office. The turmoil

caused the single biggest one-day drop in the stock markets ever,

although the markets recovered when Ghandi named an economist

known for his market orientation to head her party. The elections—

marred by the deaths of over twenty women and children in a

stampede to secure sarees, a bomb that killed eleven people attending

a political rally in Kashmir followed by boycotts of the polls by

separatist militants, the murder of twenty-six policemen by Maoist

guerillas in Jharkhand, the shooting deaths of three political party

members in Bihar, and the usual charges of rampant vote buying—

were described as relatively clean and successful by Indian standards.4

In Nepal, the problems go beyond mere messy elections. A Maoist

insurgency, one of the lowest levels of economic development in

Asia and an unstable monarchy are all undermining democracy. Real

life events, as reported by the CIA, read like the desperate attempts
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of Hollywood screenwriters to come up with novel plot lines in this

jaded age of weary worldliness:

In 2001, the crown prince massacred ten members of the royal family,

including the king and queen, and then took his own life. In October 2002,

the new king dismissed the prime minister and his cabinet for ‘incompet-

ence’ after they dissolved the parliament and were subsequently unable to

hold elections because of the ongoing insurgency. While stopping short of

reestablishing parliament, the king in June 2004 reinstated the most

recently elected prime minister who formed a four-party coalition govern-

ment, which the king subsequently tasked with paving the way for elections

to be held in spring of 2005. Citing dissatisfaction with the government’s

lack of progress in addressing the Maoist insurgency, the king in February

2005 dissolved the government and assumed power in the Kingdom.5

Democracy proponents often argue in the face of poor economic

performance, massive demonstrations, calls for regime change, and

elections marred by violence and vote buying, that democracy is

‘messy.’6 However, the same apologists for democracy are quick to

criticize every shortcoming under an authoritarian regime, and to

call for immediate elections as a solution. One can only imagine the

scorn that would be heaped on anyone so bold as to offer in response to

political violence, widespread corruption, and other social maladies in

authoritarian states, the limp excuse that ‘authoritarianism is

messy.’ At minimum, the performance of both democratic and

nondemocratic regimes should be scrutinized and evaluated

objectively and without bias.

disappointing results, especially in countries that
democratized at low levels of wealth

In turning from the periodic sideshow of elections to the actual

performance of Asian democracies, Chinese leaders and citizens are

likely to draw three conclusions. First, based on the dismal perform-

ance of countries that have attempted to democratize at low levels of

wealth both in the past and more recently, for China to democratize

now would be folly given the current level of wealth and the lack of

other conditions generally associated with successful consolidation.
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Far from an inspiration, India is generally seen as a warning of

what happens when countries democratize prematurely. Compared

to China, India is poorer, less politically stable, and generally

perceived as more corrupt, chaotic, and poorly governed. Fairly or

not, many Chinese attribute the differences largely to democracy.

The Economist summarized the ills besetting Indian democracy as

‘not just . . . constituencies handed down like family heirlooms; but

also . . . venal, sometimes thuggish and often outright criminal

candidates; . . . parties appealing not on the basis of policies but of

narrow regional or caste interests; . . . coalitions formed not out of

like-minded ideologies but out of naked power-seeking.’7

Scholars often wonder how India has managed to sustain democ-

racy. Part of the explanation seems to be that the state is too weak to

overcome the various centers of power and no single group is suffi-

ciently powerful to dominate the others. However, as Lele and

Quadir note: ‘The literature on democracy and development . . .

rarely mentions the most obvious and perhaps the only necessary

condition for the survival of formal democracy. It can survive and

thrive anywhere as long as it protects the interests of the entrenched

and dominant classes and as long as they can hold economic, polit-

ical and ideological sway over the subaltern classes.’8 Whatever the

explanation, democracy has not addressed pressing issues of extreme

poverty for many citizens, led to a just and efficient legal system, or

put an end to ethnic conflicts, religious tensions, or caste-based

discrimination. If anything, the emergence of right-wing Hindutva

as a political force has exacerbated the ethnic and religious conflicts.

Nor are Chinese likely to be inspired by the Philippines. The

government is notoriously weak, corrupt, and inept. The country is

politically unstable. Democracy remains elitist. Effective participa-

tion by citizens is limited:9

At both the levels of policy-making and implementation, the avenues for

citizen participation are limited by lack of transparency, poor dissemina-

tion of information, lack of consultation, lack of financial resources and

over-centralization of decision-making on the part of the state. On the part

of civil society, the weaknesses are under-utilization of existing avenues,

the lack of technical expertise, poor organization capacities, fear of co-optation

by and general distrust of the state and ideological differences that 
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hamper coordination, collaboration and taking a unified position toward

government.10

Political parties are weak and lack a coherent ideology, with

members jumping ship as their fortunes change: ‘Political parties are

therefore nothing more than the tools used by the elites in a person-

alistic system of political contests. The elites themselves do not

form stable or exclusive blocs or factions. Their boundaries are

provisional and porous at any point in time. They revolve around

political stars rather than around ideologies. They nurture networks

of followers or supporters who are dependent on them for money,

jobs, favors or political access, not party members loyal to party

principles . . .’11 As Rocamora points out, ‘Without effective political

parties, families and clans have become the effective political units

in local politics. Since victory and defeat in election determines the

economic fate and honour of the clan, the use of all available means

to gain victory including violence and fraud is understandable.’12

Nor has democracy resolved vital socioeconomic problems. As we

have seen, the Philippines is a lower-middle income country in

terms of per capita income like China, with scores roughly similar to

China’s in terms of poverty, infant mortality, and longevity. There

are also similar problems with the education system as in China: the

government is unable to meet its commitment to free compulsory

education for all; local schools charge fees that the poor can’t afford;

drop-out rates are high as children must work to contribute to family

income; there is a growing gap between those who can afford

education in better schools, many of them private, and those who

cannot. If anything, the problems in the Philippines are more severe

than in China.13

In Indonesia, the nature of democracy is contested, with the

debates fragmented and confused.14 There is no consensus on what

the purpose or purposes of the state should be. Significant differences

separate Islamicists (with a wide range of views within the Muslim

community), labor, liberal democratic supporters of the IMF vision,

and nationalists who see legal reforms and good governance as forms

of neo-imperialism.15

In comparison to China, Indonesia remains very poor and very

poorly governed. Since democratization, there has been a general
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deterioration in social order, a rise in crime, an upsurge in vigilante

groups, and widespread unrest among Muslims in several provinces.

Democracy has not resolved the critical problems of deeply

entrenched corruption and clientelism, which are undermining the

independence of the judiciary and efforts to implement rule of law.

Transitional justice issues remain unresolved. The government has

refused to extradite those accused of war crimes to the special

tribunal in Dili. Indonesian courts have acquitted or imposed light

sentences on senior officers in charge of East Timor. The US State

Department described the trials as seriously flawed and lacking

credibility. The legal system as a whole is extremely weak.16 Judges

are incompetent, corruption is widespread, the litigation process is

slow and inefficient, with cases often taking as long as seven years to

complete. Senior judges stubbornly resist reforms that would

decrease their power and opportunities for rent seeking. The public

prosecutor is seen as highly corrupt, incompetent, and militaristic.

The police force suffers from lack of competence and corruption.

The Ombudsmen Commission has received considerable foreign

donor support, even though it has been relatively ineffective,

because donors think it serves the purposes of transparency and

provides the kinds of checks on government that are important in a

liberal democracy. The bar association is deeply divided, and has not

been a source for reforms.

The state is simply too weak to carry out significant institutional

reforms. Civil society, for its part, remains ineffectual in challenging

longstanding systems of patronage. Robinson points out that, ‘[a]s in

Russia, the rapid unraveling of state power left reformers exposed to

the full force of oligarchic power and gangsters—this was the sort of

civil society unleashed in Indonesia.’17 Cynical about the possibilities

for reform given entrenched elite interests, many local NGOs with

younger members are focusing on smaller, grassroots institutional

reforms, and just biding their time until their generation is in power

and can carry out more radical reforms.

Linnan observes that the international donor community has

assumed a similar conception of the state and civil society as

in developed Western states—an independent and liberal civil

society in opposition to a largely secular and limited neutral state.
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He suggests that donors may be unwilling to accept non-Western

conceptions of the state and civil society, as in socialist China or in

Indonesia where Islam, communitarianism, and a post-colonial

concern with nationalism play a more important role. The combin-

ation of communitarianism and nationalism leads to a more

corporatist relationship between social organizations and the state

that challenges the typical if somewhat overstated emphasis on civil

society as independent from and in opposition to the state. It

also leads to a greater emphasis on collective goals. As he notes,

‘communitarianism is not the pallid conceptual variety of Anglo-

American jurisprudence. Instead, it reflects two factors: first, how

society works differently under circumstances when average per

capita GDP is less than US$1,000; and second, the fact that the

vast majority of Indonesia’s population is not further removed than

one generation from a rural village setting in which cooperation-

intensive rice agriculture shaped society.’18

Indonesia might eventually prove successful in consolidating

liberal democracy. However, other possible scenarios include: the

emergence of a hardline Islamic regime; the rise of a military regime

that might use the specter of Islamic fundamentalism, the failure of

the government to achieve economic growth, or the breakdown of

law and order to grab power; a turn toward more authoritarian

methods by the democratically elected president to deal with

the growing insurgency and the breakdown in law and order; or the

emergence of a nonliberal, more communitarian or collectivist

regime of the type found in Singapore, Taiwan, South Korea, and

Japan.

In Cambodia, economic growth lags far behind that of China. The

economy is heavily dependent on tourism, textiles, and foreign aid.

Growth slowed dramatically in 1997 and 1998 due to the regional

economic crisis, civil violence, and political infighting. However,

growth picked up in 1999, the first full year of peace in thirty years.19

The economy grew at a 5% clip from 2000 to 2004, aided in part by a

bilateral textile agreement with the US that gave Cambodia a

guaranteed quota of US textile imports and tied further imports to

improved working conditions and enforcement of labor laws in

compliance with international standards. Longer-term prospects for
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the economy are less promising. The bilateral agreement with the

US ended in 2005. Cambodia must now compete head-on with

China, India, and other developing countries. The failure to invest in

human capital and institutions has left Cambodians ill-prepared for

the ruthless competition of the marketplace:

The long-term development of the economy after decades of war remains a

daunting challenge. The population lacks education and productive skills,

particularly in the poverty-ridden countryside, which suffers from an

almost total lack of basic infrastructure. Fully 75% of the population

remains engaged in subsistence farming. Fear of renewed political instability

and a dysfunctional legal system coupled with extensive government

corruption discourage foreign investment.20

Bangladesh remains poor, overpopulated, and poorly governed.

Political infighting and corruption at all levels of government have

hampered economic and political reforms. While most of the elite

and middle class favor economic liberalization, many of the poor

oppose it. The ruling party has the parliamentary strength to push

through needed reforms but lacks the political will to do so. The

failure of market reforms to benefit all has led to violent protests and

a marked decrease in political stability, as indicated in the drop from

the 27th percentile in 1998 to the 12th percentile in 2004. The

government’s reaction has been harsh, as reflected in the worsening

civil and political rights record, with Bangladesh dropping from the

45th percentile in 1998 to the 29th percentile in 2004 on the World

Bank voice and accountability index. Other indicators are also

significantly lower. Bangladesh plummeted from the 43rd percentile

to the 11th percentile on control of corruption, from the 41st

percentile to 13th percentile on regulatory quality, from the 39th

percentile to the 26th percentile on government effectiveness, while

its legal system remained stuck in the bottom quartile on the rule of

law index.21

In Nepal, more than 40% of the population lives below the poverty

line. While the annual per capita income in Nepal is less than $200,

the government has spent ten million dollars a week on fighting the

Maoists. Tourism revenues have all but disappeared and foreign

investment and exports are down by 90%. The long-term prognosis
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is bleak, due to ‘the small size of the economy, its technological

backwardness, its remoteness, its landlocked geographic location,

its civil strife, and its susceptibility to natural disaster.’22

One of the main arguments in favor of democracy is that democ-

racies generally better protect human rights. It is true that many

empirical studies show that democracy is one of the factors generally

associated with better rights protection. However, at lower levels of

wealth, democracy frequently does not produce the desired results.

The transition to democracy often leads to chaos and repression.

A number of quantitative studies demonstrate that the third wave

has not led to a decrease in political repression, with some studies

showing that political terror and violations of personal integrity

rights actually increased in the 1980s.23 Other studies have found

that there are nonlinear effects to democratization: transitional or

illiberal democracies increase repressive action. Fein described this

phenomenon as ‘more murder in the middle’—as political space

opens, the ruling regime is subject to greater threats to its power and

so resorts to violence.24

More recent studies have also concluded that the level of democ-

racy matters: below a certain level democratic regimes oppress as

much as non-democratic regimes.25 Bueno de Mesquita et al. found

‘that improvements in a state’s level of democracy short of full

democracy do not promote greater respect for integrity rights. Only

those states with the highest levels of democracy, not simply those

conventionally defined as democratic, are correlated with better

human rights practices.’26

Democracy consists of different elements or dimensions. The

Polity IV measure increasingly favored by researchers is a 21-point

scale made up of five components: competitiveness of executive

recruitment, competitiveness of participation, executive constraints,

openness of executive recruitment, and regulation of participation.

Describing their conclusions as ‘somewhat melancholy ones from the

standpoint of state building and human rights,’ de Mesquita et al.

dispel the notion that rushing to hold elections will lead to a marked

improvement in human rights:

States cannot rapidly improve human rights conditions by focusing on

particular aspects of the democratization process at the expense of other
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aspects that appear less strongly related to the protection of personal

integrity rights. These more weakly associated reforms must be in place

before other reforms yield improvements. Still more disconcerting is the

finding that the process of democratization does not consistently produce

human rights benefits until it is virtually complete. The early progress

in democratization likely to be achieved during the initial years of 

state-building has little, if any, impact. Elections, for instance, can be held

at the earliest stages of nation building, but elections without multiparty

competition and constrained executives . . . can make matters worse

rather than better [cite omitted]. Multiparty competition and executive

constraints take considerably longer to institutionalize than does an

electoral process.27

The experiences of Asian countries are largely consistent with the

findings of these multi-country studies. As noted, unlike China,

India appears to deserve its level-4 PTS rating. In Indonesia, there

have been numerous human rights violations after the fall of

Suharto, most notably with respect to ethnic violence, the tragedy in

East Timor, and the violence that marred the 1999 elections.

Although Cambodia held elections in 1993 and 1998, the period was

marked by battles between government armed forces and the Khmer

Rouge, resulting in continued human rights violations. The govern-

ment offered amnesty to key leaders and supporters of the Khmer

Rouge, much to the dismay of many rights advocates. Nevertheless,

stability remained an issue with a preemptive coup by Hun Sen in

1997 in which more than fifty people were killed, many of them shot

in the back of the head after arrest.

In the Philippines, there have been numerous rights violations,

including disappearances, extrajudicial killings, arbitrary arrests,

and prolonged detention, as the government struggles to defeat

insurgents. Consistent with popular views in other countries

threatened by political instability, most Filipino citizens apparently

do not consider the government’s tough treatment of insurgents and

terrorists to be human rights violations.

Amnesty International has reported massive human rights

violations in Nepal by both the military and Maoist guerrillas,

including the killing and kidnapping of civilians, torture of

prisoners, and destruction of property. In defense of the government’s

suspension of constitutional freedoms and harsh actions, Nepal’s
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Prime Minister declared: ‘You can’t make an omelette without

breaking eggs. We don’t want human rights abuses but we are

fighting terrorists and we have to be tough.’28

Of course, not all of the news is bad. Asian democracies generally

have fewer political prisoners than in authoritarian regimes; citizens

enjoy greater freedom of speech, association, and assembly; and the

media is subject to fewer restrictions, although it is generally still

considerably less free than in Euro-America. Nor are all of the

problems in these countries due to democracy, any more than all of

the problems in authoritarian states are due to authoritarianism.

There is also a danger of comparing the performance of Asian

democracies against some Western ideal, or failing to account for the

general negative impact of low levels of wealth on political stability,

good governance, and the protection of rights.

At higher levels of wealth, democracy has certain economic

advantages. While the average growth rate of authoritarian regimes

is slightly higher than for democracies above $3,000 per capita,

growth is labor extensive and labor exploitive. The labor force grows

faster, but the marginal worker is less productive and the average

worker much less productive than in democracies. In short, ‘wealthier

dictatorships grow by using a lot of labor and paying it little.’29 In

contrast, democracies take better advantage of technology and get

more out of their workers. China of course has plenty of labor.

Nevertheless, the various advantages of democracies once a higher

level of wealth is obtained suggest that at some point China will be

better off democratizing.

A second lesson, however, is that China is likely to develop its

own variety of democracy, which will most likely be closer to the

nonliberal elitist democracy found in other Asian countries than to

the liberal democracy found in Euro-America.30 As former Singaporean

Ambassador Chan Heng Chee has observed, ‘developing countries

may benefit from a “postponement” of democracy and when it

eventually does arrive, Asian democracy must be expected to look

different from the Western type: it will be less permissive, more

authoritarian, stressing the common good rather than individual

rights, often with a single dominant party and nearly always with a

centralized bureaucracy and “strong state.”’31
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What kind of democracy?

There are significant differences in East Asian democracies.

Nevertheless, some of the more common features may be relevant

for the future of democracy in China. One such feature is that East

Asian democracy emphasizes a strong state rather than the more

limited liberal state. Weakened by colonialism, war, and internal

strife, Asian states have turned to democracy as a way of strengthening

the state. In China, the call for democracy was first raised in response

to the weakness of the Qing. Today many nationalists continue to

see democracy as the means for China to once again claim its rightful

place as a leading power. National security, state sovereignty,

and the dignity of the people remain key concerns throughout Asia,

and especially in China.

State legitimacy is largely performance based. The priority is on

economic growth. The government is obligated to provide for the

material well-being of citizens. At the same time, in contrast to the

liberal state, the state is more involved in setting a moral agenda and

creating the conditions for a harmonious society. There is less

emphasis on individual rights and more on collective interests,

including social stability.

The majority of citizens want strong leaders who can deliver the

goods, and are willing to give them great leeway in pursuing their

goals.32 There is less concern with formal checks and balances.

Citizens elect imperial presidents with wide discretionary powers

whom they can trust to exercise sound judgment because of their

moral character—the modern day equivalent of the sagely and

virtuous Confucian junzi. Four of five Koreans, for instance, agree

that the ‘moral and human qualities of a political leader are more

important than his ideas,’ with nearly two-thirds agreeing that ‘if we

have political leaders who are morally upright, we can let them

decide everything.’33 Not surprisingly, few Koreans opposed at the

time President Kim Young Sam’s extralegal measures to attack

corruption.34 Showing a similar disregard for rule of law principles,

President Kim Dae-jung used a general tax audit of all the major

news media companies as a cover for persecution of his political

opponents and encouraged, in the name of popular sovereignty, civic
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groups to violate laws preventing unregistered political groups from

engaging in political campaigns.35

L. H. M. Ling and Chih-Yu Shih have argued that democracy in

Taiwan is a way of installing a virtuous and benevolent ruling elite.36

They point out that once Lee Teng-hui was elected and had consoli-

dated power, he sought to forge a moral consensus that would lead

to social harmony and strengthen the state. Rather than being

constrained by law, he sought to change the law and legal institutions

to reflect and better serve his moral agenda.

Meanwhile, in Thailand, the commitment to rule of law and

separation of powers remains weak. A majority would accept

government control over the judiciary or even parliament to

promote the well-being of the nation.37 In a bow to popular opinion,

Thaksin was narrowly acquitted on corruption charges, clearing the

way to take office in 2001. Once in power, he repeatedly invoked

popular support to oppose the power of unelected judges. Promising

the people happiness and prosperity, he remarked that it was ‘strange

that the leader who was voted by 11 million people had to bow to the

ruling of the NCCC and the verdict of the Constitutional Court, two

organizations composed of only appointed commissioners and

judges . . .’38 Not one to beat around the bush, he also defiantly

stated: ‘Democracy is a good and beautiful thing, but it’s not the

ultimate goal as far as administering the country is concerned . . .

Democracy is just a tool, not our goal. The goal is to give people a

good lifestyle, happiness and national progress.’39 Despite such

views, he won in a landslide victory to gain a second term in 2005,

before being forced to resign just months later in the wake of

allegations of corruption and abuse of power.

In contrast to broad-based forms of participatory or deliberative

democracy, democracy in East Asia relies more heavily on good

governance by a technocratic elite.40 There may be a robust civil

society, but it is not very politically involved. In post-democratic

Korea, for instance, a flourishing civil society has not led citizens to

actively engage in public deliberation. Korean citizens increasingly

suffer from political apathy, social diffidence, and moral anomie.41

Many Asian citizens have not internalized democratic values

required for deliberative democracy, including toleration of diverse
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viewpoints. Two-thirds of Koreans believe that too many competing

groups will destroy social harmony, while almost half believe that ‘if

people have too many different ways of thinking, society will be

chaotic.’42 Some 40% believe that ‘the government should decide

whether certain ideas should be allowed to be discussed in society.’43

Three out of four Thais view a diversity of political and social views

as threatening, while almost half are unwilling to tolerate minority

viewpoints.44

The willingness to defer to government leaders leads to the

tyranny of the elite and grand political corruption. Yet the public is

quick to turn on leaders who abuse the people’s trust or whose

morally upright image is tarnished by corruption scandals. The high-

handed ways of strong executives also leads to conflicts between the

president and members of his own party and conflicts with other

elite. The president then goes from imperial to imperiled in short

order, and is subject to impeachment or a vote of no confidence, or

limps along as a lame duck with little public support.

In short, democracy in East Asia is often a story of grand political

corruption, of clientelism and the dominance of the elite and

business interests, and of imperial presidents with little regard for

rule of law. Thus, a third lesson likely to be drawn from the

experiences of East Asian democracies is that democracy is no

panacea even in those countries typically cited as success stories,

and won’t be in China either.

Conclusion: a critical appraisal of democracy

Advocates of the affirmative view of modernity continue to tout

democracy as appropriate for all countries. Yet despite the vast

amount of resources spent on promoting democracy around the

world and the initial excitement surrounding the most recent wave

of democratization, most third-wave democracies have turned out to

be stunningly disappointing. The empirical reality—studiously

ignored by those who confuse the slogan ‘democracy and freedom for

all’ with a sound foreign policy and development strategy—has
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simply not lived up to the hype. It is true that many countries have

democratized in the sense of holding some form of national elections

from time to time. But the number of cases of successful consolida-

tion of liberal democracy is small, and dwarfed by the number of

failures. In his revised 2003 edition of Democracy in the Third

World, Pinkney strikes a decidedly more pessimistic note than in the

1994 edition: ‘While virtually all of Latin America and the vast

majority of countries in Africa and Asia are now living under elected

governments, breadth has been achieved but not depth, quantity but

not quality, transition but not consolidation.’45

As in the previous waves of democratization, several third-wave

democracies have reverted back to various forms of authoritarianism

or have become mired in highly dysfunctional states of formal

democracy. Many if not most democracies today are illiberal democ-

racies. It is often difficult to tell them apart from authoritarian

regimes except for the holding of periodic elections where the

outcome is tightly controlled. The vast majority of democratic

governments remain corrupt and inefficient. Few have managed to

achieve sustained economic growth.

One of the cardinal principles of democratic transition theory is

that successful transitions to democracy must not attempt to

radically alter the property rights of the bourgeoisie or go too far in

limiting the power of the military.46 As a result, most transitions to

democracy do not result in significant reallocation of political and

economic resources. In many countries elites from the previous

regime continue to control political power and key state resources.

Even when a new elite takes over, the avenues for public partici-

pation generally remain restricted and ineffectual. In many Latin

America countries, strong clientelist and paternalistic states

dominate civil society. In Africa and parts of Asia, the state is

frequently weak, but so is civil society, often divided as it is along

ethnic lines. Social groups generally lack the resources and skills to

participate effectively in the policy-making processes. Internal

disagreements and a general distrust of the state also undermine

effective coordination. After democratization, civil society, once

united in opposition to the authoritarian state, becomes fragmented.

Entrenched conservative interests quickly organize and challenge
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more progressive groups in the public sphere. A variety of single-

interest social groups compete for financing and to be heard on a

range of issues from women’s rights to public schooling to environ-

mental degradation. When former opposition leaders become

government leaders, they typically lose patience with human rights

activists and other critical voices constantly reminding the govern-

ment how far short it falls of inspirational ideals for a progressive

society.47 Political parties are frequently fractured, and dominated by

personalities rather than substantive policy platforms. Elections do

nothing to address the abject poverty, obscene inequality, and

horrific human suffering so often found in developing democracies.

The bottom line is a hollowing out of democracy, which all too often

benefits a few, who become increasingly rich, at the expense of

the many.

The political dominance of the business elite and the rise of

money politics in newly established democracies undermine the

democratic potential of elections, making a mockery of equality and

fair competition inherent in the slogan of ‘one person, one vote,’ just

as they do in longstanding democracies where the reality is often

closer to ‘one dollar, one vote.’ Democracy then serves a legitimating

function for an entrenched hierarchical order in which government

officials and business leaders have a closer and more mutually

rewarding relationship to foreign business interests than to their

own constituents and fellow citizens.48 Many poor people internal-

ize arguments that they as individuals are responsible for their dire

straits, undermining efforts to create a movement to address larger

structural reforms needed to address poverty, including the need to

pay greater heed to global injustice. NGOs do their best to put out

fires here and there, but do not or cannot address the larger structural

issues of globalization and unequal economic development among

and within states. By taking on some of the welfare functions

abandoned by the state, they may actually be aiding the neoliberal

project and undermining the possibility of a critical revaluation of

the politics of development. In those few newly established democ-

racies fortunate enough to enjoy sustained growth, the middle class

facilitates political stability, but often at the expense of more radical

popular movements.49
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Critics decry the large gap between formal or electoral democracy,

where elections are controlled by and serve the interests of elites,

and substantive or progressive democracy, which gives equal voice

to the marginalized and addresses the disparities in resources,

power, and opportunities.

In sharp contrast to the mainstream literature, critical authors do not see

democratic consolidation as just a process of allowing the elites to settle

their disputes through the use of prevailing political institutions. Nor do

they contend that a polity becomes democratic only by holding periodic

national or local elections. . . . [T]hey claim that the main purpose of

creating a democratic political culture is to develop a new structure of

governance designed to expand human capabilities. A system such as this

not only allows people to participate in decision-making, it also ensures

that people hold governments accountable for all of their actions.50

Yet the commonly offered solution to the twin problems of

democracy and inequality—more democracy, and in particular more

‘empowerment’ of the disenfranchised—is inadequate. Allowing

greater voice to the poor, while desirable, is no magic cure:

Participation by the poor in civil society and governance bodies, by and in

itself, does not necessarily lead to effective poverty reduction results.

Prescriptions of participation by the poor to alleviate poverty seems to be

based on the faulty assumption that, if only the poor were participating

more actively in programs designed to improve their conditions, then

they would be on the road to redemption. Not only is this view patroniz-

ing, it is also ignorant of the complexities surrounding the human

experience and causes of poverty. States often lack the political will

and resource commitments to implement community-based poverty

reduction programs.51

Given the harsh reality in most developing democracies, it is

hardly surprising that the majority of citizens have little faith in

their governments and are fed up with politics. Between 1996 and

2000, only 27–37% of Latin Americans expressed satisfaction with

democracy.52 Support for democracy in 2002 was lower than in 1996

in all but four countries. Few place much hope in democratic

institutions, with only 19% trusting political parties, 22% trusting

parliament, and 26% trusting the judiciary. Citizens are registering
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their disgust and indifference by refusing to exercise their hard-won

right to vote in ever-increasing numbers. Latin Americans have lost

confidence in democracy because of the lack of economic growth,

the deterioration of public services, the rise of crime, and the

persistence of widespread corruption. In such an environment,

politics and elections become a side issue. Instead, people have

turned in increasing numbers toward religion and ethnic issues,

often with dire consequences for the stability of the newfound

democratic regime. When they do vote, they increasingly are opting

for populist candidates who reject much—sometimes too much—of

the Washington Consensus.

It is tempting to attribute the problems of developing democracies

to growing pains: surely over time these troubles will be overcome.

There are however two serious problems with this pollyannish view.

First, describing these dysfunctional, oftentimes failed states, as in

‘transition to democracy’ is simply no longer credible, and fails to

capture the depth of the problems or the depressing reality that many

countries are caught in a stable but bleak cycle of poverty, govern-

ment malfeasance, and despair.53

The odd state in which many ‘democracies’ find themselves is so

confusing that scholars cannot even agree on what would constitute

consolidation or whether consolidation is a meaningful way to

approach the issue. Scholars with a minimal definition of democracy

as procedural or electoral democracy often dispense with the notion

of consolidation entirely. Those who define democracy substan-

tively in terms of equality and social justice find precious few

examples of consolidated democracy. Even those in the middle with

more modest definitions of democracy that emphasize political

culture, citizen participation, government accountability, and

institutions such as rule of law find few examples of consolidation

among third-wave democracies.54

So dire is the situation that scholars have now turned their

creative energies to classifying dysfunctional democracies, in hopes

of being able to formulate better policies for turning them around.

Thomas Carothers, for instance, distinguishes between two types of

dysfunctional democracies, one suffering from ‘fleckless pluralism’

and the other hindered by a ‘dominant-power.’ The former is more
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common in Latin America, the latter more common in Africa, with

examples of both in the former Soviet republics.55

In light of the poor empirical record of democracies, the dominant

view through the 1960s, 70s and early 80s that there are preconditions

to successful democratization is now making a comeback—although

no one is sure what the necessary preconditions are or how to satisfy

them. At minimum, no one is saying that economic wealth is the

only relevant factor, or that it is a necessary or sufficient condition.

An institutionalized market economy; a reasonably high level of

wealth; a robust and democratically oriented civil society; cultural

values that promote tolerance, civility, and compromise; ethnic and

religious harmony; elites willing to compromise and to distribute

resources and opportunities more equally; political stability; and

functional institutions, including a legal system that meets the

requirement of rule of law and government institutions that practice

good governance—all may be desirable, and may facilitate democratic

consolidation. But what happens when those conditions are not

present?56

The second problem with the view that fledgling democracies will

work out the kinks over time and then all will be well is that the

crisis with democracy is not limited to developing countries.

Developed countries have their own share of problems. According to

the Eurobarometer, the majority of EU citizens do not have much

trust in the parliament, national government, judiciary, or the press.

A mere 17% trust political parties. The overwhelming majority of

citizens in the newer EU countries are dissatisfied with the way

democracy works in their countries, while a full 40% of all EU

citizens are not satisfied.57

In Asia, between 75% and 92% of citizens are dissatisfied with the

government in democratic Japan, South Korea, India, Indonesia, and

the Philippines.58 Taiwan and South Korea have generally been

considered success stories in that they have achieved relatively

mature democracies, although the violence and allegations of

impropriety in the 2004 presidential election in Taiwan have

tarnished Taiwan’s image. With a 2.0 ranking on Freedom House’s

political rights and civil liberties scale, they are categorized as

‘liberal democracies,’ despite shortcomings in rule of law and

restraints on executive power.59 Nevertheless, a large number of
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citizens in Taiwan and South Korea continue to harbor serious

doubts about democracy. One survey found that ‘support for

democracy lags well behind the levels detected in other emerging

and established democracies. And on some dimensions of belief, the

two publics exhibit a residual preference for authoritarian or non-

democratic principles, akin to the portrait of traditional or “Asian

values.”’60 Support for democracy declined in South Korea after the

financial crisis and the scandals in the Kim Young Sam presidency,

including one involving his son. Whereas almost 60% of Koreans

believed that the political system was working well in 1994, only

36% felt so by 1999.61

In the US, where the Bush administration has staked its claim to a

place in history on the killing of terrorists and the exporting of

‘freedom and democracy,’ the list of complaints is long. Leading

many people’s lists is the dominance of money in elections. Parties

are dependent on interest groups for financing—groups that take

advantage of numerous loopholes in porous campaign finance

regulations to funnel money to their preferred candidates, often in

the guise of nonpartisan infomercials that conceal the group’s true

identity and party affiliation. Incumbents are perpetually raising

funds for the next election. They are rewarded for diverting attention

from their duty to serve the public by victory in the next round, with

members of the House enjoying an unconscionably high victory rate

in excess of 90% and senators a slightly less but still hefty 75%

margin. They are also aided by blatant gerrymandering and partisan

redistricting schemes.

Many potential candidates simply give up in the face of the

overwhelming odds created by the incumbent advantage in fund-

raising and gerrymandering. An editorial in the New York Times

entitled Elections with no meaning pointed out that in 2002:

80 of the 435 House races did not even include candidates from both major

parties. Congressional races whose outcomes were in real doubt were a

rarity: nearly 90 percent had a margin of victory of 10 percentage points or

more. It is much the same at the state level, only worse. In New York, more

than 98 percent of the state legislators who run for re-election win, usually

overwhelmingly. Anyone who knows anything about New York’s state

government knows that’s not because the populace is thrilled with the job

they’re doing.62
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Also high on many people’s list of complaints is the diminishment

in the quality of civil discourse. Rather than the Habermasian utopia

where citizens meet on equal terms to reason out their differences in

a spirit of compromise, the public sphere is now dominated by

demagogues competing to see who can shout the loudest and

ideologues spouting prepackaged sound bites. Privately funded

think tanks organized along party lines prepare these carefully

crafted vignettes, often on the basis of public opinion polls that allow

them to target highly specific swing groups. These think tanks

contribute to the vulgarization of scholarship, luring academics

with grant money tailored to a particular ideological agenda, the

promise of being able to ‘make a difference’ and research positions

where autonomy over one’s research agenda is given up in exchange

for never having to set foot in a classroom again.63

The media, increasingly dominated by a few major conglomerates,

treats the audience as consumer. It contributes to the decrease in the

quality of public discourse by ‘manufacturing consent’ for a particular

ideological view, often by seeking out the most extreme spokesper-

sons for a mock debate.64 News has become partisan entertainment:

watch the Fox channel, and see the mighty conservatives gang up

on the token liberals; or read the New York Times and see how

cosmopolitan liberals view the rest of the world.

The result is an increase in apathy among voters, especially among

the poor and marginalized, who, like their counterparts in

developing countries, suffer from growing inequality and the lack of

social justice. The index of voting equality dropped from .644 in 1964

to .546 in 2000. Whereas in 1964, 54% of eligible voters in the

bottom income quintile in the US voted (as compared to 84% in

the top quintile), only 39% voted in 2000 (as compared to 72% in the

top quintile).65

Many people around the world, in rich and poor countries, are

deeply dissatisfied with democracy, but they see few viable altern-

atives. Democracy seems to be ‘the only game in town,’ even if a

losing one for most.

Large majorities in many developing countries would readily trade

their political freedom for social stability and sustained economic

growth. Twice as many Latin Americans—some 56%—would
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choose development over democracy, with 50% agreeing or strongly

agreeing with the statement that they would not mind having a

nondemocratic government if it could solve economic problems.66

In response to a similar question, over twice as many Chinese felt

that economic development was more important than democracy.67

Similar results in other developing countries in Asia are not

surprising given that 60–84% of Indonesians, Indians, Filipinos,

Vietnamese, and Chinese identify economic difficulties as their

number one concern, with 37% of Indonesians, 44% of Indians, 57%

of Filipinos, 31% of Vietnamese, and 18% of Chinese claiming

difficulties in affording adequate food.68 Somewhat more surprising

is that a 1998 survey in wealthy Korea found that two-thirds of

Koreans claimed economic development was more important than

democracy, while in a 1999 survey only one out of seven chose

democracy.69

To be sure, few people in developing democracies long for the

return of military dictatorships and oppressive authoritarian

regimes that often were no better at sustaining growth or distribut-

ing what wealth was generated. No one wants to live in a failed state

dominated by rival army factions or torn by religious or ethnic

violence. But the choice is not either dysfunctional democracy or

dysfunctional and brutal authoritarian regimes. Several authoritarian

regimes in Asia have been successful in stimulating growth, improving

public services, ensuring stability, and curtailing corruption. Thus,

whereas the majority of Latin Americans see no alternative to

democracy, many Asians see some form of soft authoritarianism or

nonliberal democracy as viable options.

Most Chinese citizens are happy with their lives, optimistic about

the future, and relatively satisfied with the government on the

whole, largely because the government has been successful at

maintaining stability and improving the living standards of most

people. In 2002, two-thirds of Chinese thought their lives would

improve in the next five years, compared to only 8% who anticipated

being worse off. A 2005 survey of seventeen countries found that

50% of Chinese felt they had in fact made personal progress in the

last five years, the highest percentage of any country. In addition,

51% are satisfied with their household income, 82% are satisfied
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with their family life, and 63% are satisfied with their job. More than

70% expressed satisfaction with national conditions. In contrast to

the vast majority of citizens who are dissatisfied with the govern-

ment in Asian democracies, almost half of Chinese, and almost 70%

of Vietnamese, are satisfied with the government.70

For Chinese and Vietnamese, and increasingly for others trapped

in dead-end democracies in Asia and elsewhere, the markets before

democracy approach of China and other East Asian countries under-

standably holds some attraction. This does not mean that Chinese

and Vietnamese citizens would not some day prefer democracy to

the current political system. It simply means that democracy is not

the main issue at present for most people. However, China may

democratize at some point in the future, just as other East Asian

states have. Thus, the next chapter considers the implications of

China democratizing or not.
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CHAPTER EIGHT

What if China democratizes? 

What if it doesn’t?

Gazing into a crystal ball to predict when a country will democratize

and what the consequences will be is a risky business. Seemingly

solid regimes can crumble suddenly, sometimes due to unforeseen

events. Nevertheless, given the firmly held belief among some that

China should democratize, we need to consider the likely con-

sequences. No one wants to see China democratize only to descend

into chaos. What then are the consequences of democratizing or not

democratizing likely to be? I begin with the domestic consequences

and then turn to the implications for other countries and the world

order.

Domestic economic, political, legal, and social
development implications

The consequences of democratizing depend of course on how and

when China democratizes.1 Sudden regime collapse, perhaps precipi-

tated by an economic crisis followed by massive social unrest, would

have extremely negative repercussions both domestically and inter-

nationally. However, democracy is most likely to be the result of

evolution rather than revolution. China will most likely democratize
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when there is a broad consensus among state leaders and citizens

alike that soft authoritarianism has outlived its purposes. The trans-

ition is likely to involve a pact among the elite. There is a reasonably

good chance that the CCP, or a sizeable faction within it, would be

able to reconstitute itself as a social democratic party or some other

reformist party and then retain power. There may be single-party

dominance for a considerable period, as in Japan, Singapore, and

Malaysia. Whoever becomes the leader would most likely enjoy

broad powers. The opposition may be split among factionalized

parties who draw support from the charisma of particular persons

rather than established political positions, as in South Korea,

Thailand, and the Philippines. As a result, the real contest may be

over who emerges as head of the reconstituted CCP. This battle may

be largely an internal party matter, and not much more transparent or

subject to public influence than the current process to choose the

leader of the CCP.

If the transition is the result of evolution and consensus that soft-

authoritarianism has outlived its purpose, then the transition is

likely to occur at a relatively high level of wealth. If so, democratiza-

tion will be supported by, and not threaten the vested interests of,

the middle class or big business. Civil servants are also likely to favor

moderate change, and to retain their positions after democratiza-

tion. The existing corporatist ties between the state, technocratic

elites, and the business community will remain largely intact. The

government may be more open and transparent, and subject to

scrutiny by a somewhat more liberated and aggressive media. But

citizen participation in political affairs will still be limited. Civil

society will be divided between groups with a political or economic

agenda that are closely aligned with the state, and groups that are

nonpolitical or have turned away from politics toward religion,

cultural activities, or other private pursuits.

The ruling technocratic elite will still enjoy considerable powers.

Rulers will be expected to get the job done. If democratization occurs

in the near future, the legal system will still be relatively weak. The

institutions and mechanisms for checking state power in particular

will be unable to restrain a strong executive led by a charismatic

ruler that enjoys, at least for the first few years after election, a



popular mandate to protect China’s national interests, attack corrup-

tion, and put an end to what will inevitably be rising crime and more

social disorder.

Even if democratization is postponed for decades, China will have

a lower per capita income than the US or other high income coun-

tries. The government will be under tremendous pressure to main-

tain high growth rates and to shelter segments of the population

from the adverse effects of economic globalization. If anything, a

democratic government may be more vulnerable to popular pressure

and thus more likely to engage in protectionist trade practices. Trade

deficits, and hence economic tensions, will continue for years to

come whether or not China democratizes given lower wages in

China and a much lower per capita income.

Intellectual property violations will continue regardless of the

nature of the regime until the costs to the domestic political econ-

omy exceed the benefits, just as they did in the West and in the other

successful Asian countries. Already, domestic businesses are the

main victims of IP violations. However, domestic companies face

the same issues as foreign companies, including an unwillingness on

the part of local governments dependent on economic growth to put

a stop to IP violations that would increase unemployment; institu-

tional weaknesses in the legal system and agencies for enforcing

IP violations, combined with insufficient resources; and strong

economic incentives for IP violators to risk punishment, even crim-

inal sanctions, given the lack of alternatives in a developing country

such as China where many people are unemployed or underem-

ployed. Although the US adopted a more tolerant approach toward IP

violations once Russia democratized, China is another story. It is

highly unlikely that China will receive the same benefit of the doubt

given the large trade deficits and the general fear that a rising China,

whether democratic or not, threatens US hegemony. It is much

easier to be gracious toward the vanquished than the next up and

coming challenger.

Foreign investment in China might also go south, figuratively and

literally, if democratization led to political or social instability.

Foreign investors may also be put off by more aggressive unions and

increased pressure to comply with environmental standards. In
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general, foreign investors do not mind authoritarian regimes

provided the government is able to ensure stability, avoid excessive

rent seeking, and provide the necessary economic freedoms and

infrastructure to facilitate business transactions.

The economic challenges for the short term are to continue to push

through changes that will make China more competitive in the long

term, including structural reforms needed to improve efficiency and

increase the flow of information as well as further legal reforms.

Premature democratization may make institutional reforms more

difficult. Civil war, social disorder, and political infighting weaken

states and undermine the government’s capacity to carry out neces-

sary reforms. Powerful interest groups, especially big business, are

more likely to dominate the political process, blocking reforms that

benefit the broader public.

Implementation of rule of law is a long-term process. Democrati-

zation might lead to greater judicial independence and a more authori-

tative court, but it need not, as we have seen in some other countries

in Asia and elsewhere. It will not magically solve the substantive

problems that plague the legal system. Unlike the magician who

pulls a rabbit out of a hat, Chinese leaders—whether democratically

elected or not—cannot simply click their heels three times, mumble

a few words and presto, out pops a competent core of judges to staff

thousands of basic level courts. Nor will democratization suddenly

put an end to judicial corruption, transform institutional culture, or

reduce the tensions between the courts, procuracy, and legislature.

If anything, it may become more difficult to force the courts,

legislature, and procuracy to accept compromises when they are

struggling to assert themselves in the new political order. On the

other hand, the nature and purpose of the legal system would change.

As a result, the legal system would produce different outcomes

on some issues depending on whether China implements a com-

munitarian or liberal variant of rule of law or some other variant.

The implications for the protection of rights are also mixed.

Democratization at low levels could lead to political instability,

chaos, and state repression, and hence an increase in personal

integrity violations, as it has in so many other countries. There

would most likely be fewer political dissidents, although again weak
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democratic regimes generally do not tolerate much criticism. Even if

democratization occurs at a higher level of wealth, China—like

other East Asian states—may invoke tough state security laws to

crack down on anyone perceived to threaten political stability. The

war on terrorism has legitimated reliance on these rules, or led to

further abuse, depending on your political position. Many of those

arrested may consider themselves to be engaging in the lawful exer-

cise of their rights to criticize the government or advocate political

reforms, and thus might still be characterized as political dissidents.

Most Chinese citizens however would enjoy broader civil and

political rights under a democratic regime, even though civil and

political rights would still be restricted, as in other Asian countries,

and in countries at lower levels of development more generally. The

media would be subject to restrictions in part because the public

tends to be less liberal and less tolerant of dissenting opinions. In

addition, the Chinese media is likely to continue to suffer from a

lack of professionalism, to be subject to corruption and pay-offs, and

to be prone to abusing its power and acting more as a demagogue

than a watchdog.

Religious and ethnic issues will continue to be a problem under

either type of regime. Rural minority regions will be poorer than

other areas for a long time to come. The influx of better-educated and

more highly skilled Hans will exacerbate ethnic tensions.

Democratization might lead to greater demands for self-determin-

ation, even independence, for Tibet and Xinjiang. However, no

administration is going to permit independence in the foreseeable

future. As we have seen, democracies are fully capable of brutal

repression of insurgencies and ethnic groups demanding greater

autonomy and independence.

Crime is going to increase regardless of the type of regime as China

becomes more industrialized and urbanized. However, democracy

may exacerbate the increase in crime and social disorder if democrat-

ically elected leaders feel compelled to allow rural residents to move

to urban areas without any restrictions, as might be necessary given

that the majority of citizens live in rural areas and are no doubt tired

of the discriminatory policies that have benefited urbanites at their

expense. Indeed, underlying the common complaint among
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intellectuals and urbanites that China is not ready for democracy

because the masses are ignorant and uncivilized (suzhi tai di) is the

fear that rural peasants know all too well what is in their interest.

Moreover, a democratic government would most likely also feel

compelled to bow to international pressure and adopt more liberal

laws to protect the rights of criminals, at least initially. If so, this

might decrease the deterrent effect of the current harsh laws, result-

ing in more crime.

To be sure, democracies are perfectly capable of waging war on

criminals. In the face of widespread calls to crack down on crime,

developing democracies tend to cut back on the protections afforded

criminals. It is unlikely that any Chinese government would abolish

capital punishment or spend valuable political capital on defending

the criminally accused in the face of public opposition. The problems

of institutional culture and conflicts among the various branches

involved in criminal justice are also largely regime independent.

These problems will take time to resolve, and will be part of a larger

process of legal reforms and professionalization. While progress in

reforming the criminal law system is possible, it will be an uphill

battle under any type of regime.

Democratization is not likely to have much of an impact on

women’s rights either. Women’s rights are adversely affected by

traditional attitudes, which are no more easily changed in a democ-

racy. The transition to a market economy and economic globaliza-

tion would still create problems for women in a democratic China,

as they have elsewhere. The political impact of women in the

informal sector, who are most likely to have suffered from economic

globalization, is limited by their inability to organize. In general,

women in other countries have not been successful in using the vote

to resolve pressing issues because women don’t vote as a block or

solely on the basis of which candidate will better advance women’s

rights.

Labor groups are likely to benefit from democratization, although

some Asian democracies have kept a tight leash on unions. While

workers may be free to form unions, they will be gaining that right at

a time when economic globalization has largely eroded its value. In

the US, where only one out of thirteen private workers belong to 
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a union, membership has decreased by two-thirds over the last fifty

years. China has not suffered deindustrialization like many other

countries. However, the work unit is less important than in the past,

there is greater reliance on flexible labor markets, and many people

work in rural areas or service industries, all of which make organiza-

tion difficult.

Nor would freer unions necessarily emerge as a strong force for

workers or the underclass. In many other Asian democracies, includ-

ing Japan, unions have maintained close ties with government and

management. Unions in Asia and elsewhere have also sought to

protect their own, rather than worrying about the claims of non-

union members for social justice.2 In the US, the AFL-CIO is now

split over the issue of whether to reach out to non-union members of

the working class poor. Supporters argue that the union must

broaden its political base by involving the growing number of

marginalized people who have not benefited from economic global-

ization but who lack the capacity to organize large-scale social

movements. It is not at all clear that Chinese workers in the

manufacturing sector would have much desire to align themselves

with workers in the informal sector or that unions would join

political cause with the least advantaged members of society.

For the poor to be taken seriously generally requires paternalistic

intervention by the elite plus the support of the middle class. It is

possible that a charismatic leader could be elected on a platform that

emphasizes social justice and the need to redistribute resources to the

poor. The Hu and Wen administration initially enjoyed considerable

popular support for what seemed to be more humane policies

concerned with the plight of the least well off. However, the least well

off continue to suffer. China is an increasingly pluralistic society, and

it will be difficult for a party campaigning for office to appeal to every-

one. Democracies are prone to elite domination because the elite have

more resources, stronger social networks, and more organizational

skills. The result, as we have seen, tends to be a lack of social justice,

and political apathy, particularly among the least well off.

The debate over social justice in China rages today among ‘the

right’ and ‘the left.’ While each of these broad categories contain

many different, and even incompatible, positions on various issues,
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the left generally attributes poverty to structural causes rather than

individual failure, and favors a larger and more direct state role in

addressing the needs of the poor. In contrast, the right generally

holds that the best approach is to maintain high levels of growth, to

invest in human capital and institutions, and to provide citizens

with the necessary tools and opportunities to compete successfully.

The outcome of these debates will determine whether China

develops more along the lines of Singapore and Hong Kong, or Japan

and South Korea. To be sure, ‘radical social justice’ of the type

envisioned by proponents of progressive democracy is likely to prove

as elusive in China as it has everywhere else.

Would a democratic China be more nationalistic? Nationalism is

a controversial subject. There is general agreement that national-

ism is on the rise in China, and that nationalism is both a product of

manipulation by the state and also a heartfelt and autonomous

bottom-up movement. There is also a general consensus that the

government so far has had the authority to ensure that nationalism

does not get out of hand, but that it is playing with fire in stirring up

nationalist sentiments. The government managed, albeit with

difficulty, to put an end to weeks of violent protests in spring 2005

over Japan’s attempt to become a permanent member of the

Security Council and textbook changes that many Chinese felt

glossed over Japan’s actions in China during the Second World War.

There is not much agreement on anything else, including whether

nationalism is likely to facilitate or hinder democratization,

whether democratization would increase or mitigate the negative

affects of nationalism, and whether a democratic but nationalistic

China would be outwardly aggressive.

Some commentators believe that stirring up anti-Japanese or anti-

American sentiments hinders democratization by directing attention

away from domestic political reforms. However, others believe

protestors are also frustrated with the government and the slow

pace of political reforms, and just looking for ways to vent their 

pent-up frustrations. Thus, anti-foreign protests could easily turn

into anti-government protests and calls for democratization.

While some worry that democratization will make nationalism

more difficult to control, democracy proponents counter that the
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government would have less need to promote nationalism since it

could rely on consent as the basis for its legitimacy. The latter view

assumes that nationalism is largely a product of government

manipulation rather than the result of a heartfelt bottom-up move-

ment largely beyond the power of the government to control.

Experience elsewhere suggests that nationalism cannot be turned on

and off like a faucet.3 Although democracy advocates often argue that

open discussion will defuse nationalism, clearly many demagogues

have risen to power in democracies by playing the nationalist card.

Views are also divided on whether Chinese nationalism is likely to

lead to external aggression. One view portrays nationalism as harm-

less. Nationalism is just the healthy desire to see China restored to

its rightful place as a great civilization after centuries of occupation

and bullying by foreign powers. On this view, China has never or

rarely been outwardly aggressive or expansionist. Foreign policy in

the imperial era favored harmonious relations with others; today

foreign policy is based on the Five Principles of Peaceful Co-exis-

tence. China’s rise to superpower status will be peaceful—other

countries have nothing to fear. The contrary perspective challenges

this rosy view of Chinese history, and suggests that nationalism may

lead to a much more aggressive foreign policy.

Nationalism to the point of xenophobia is of course not limited to

China. Witness the recent hysteria over the attempts of Chinese

companies to purchase IBM, Maytag, and most significantly the oil

supplier Unocal—even though the US government has continually

pressed China to privatize state-owned assets to make it easier for

US companies to purchase major SOEs at fire-sale prices, and to

relax its foreign investment rules so that American companies can

more readily dominate key sectors of the Chinese economy from

telecommunications to securities to banking. Witness also the

worries in developed countries about outsourcing and the loss of

jobs to China, India, and other developing countries—even though

the loss of one job in Europe or America means employment for

thirty-five people in poor countries.4 And witness the political

grandstanding of US politicians over the growing US trade deficit

with China and their attempts to pressure China to free its

currency—even though Federal Reserve Chairman Alan Greenspan
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concluded that there was no credible evidence that a higher valued

yuan would help US manufacturers or lead to more US jobs, and

warned that imposing punitive trade sanctions would most likely

have the counterproductive effect of actually slowing China’s move

toward a flexible currency.5

Conflict is more likely when two nationalistic countries come

into contact with each other. Will China’s arising then threaten the

international human rights regime, undermine democracy, lead to

the support of dictators, and result in clashes with the US or China’s

neighbors? What type of world power will China be?

A clash of civilizations? 
Human rights and Chinese values

China, whether democratic or not, might adopt a more aggressive

human rights policy based on differing ideologies and competing

interpretations of rights as part of a cultural war with the US, and a

larger struggle for the hearts and minds of the international

community as China and the US compete for dominance. Yet this

is unlikely. Although China has criticized the human rights

movement for being biased toward liberalism and has begun to

strike back at the US by issuing its own critical report of human

rights in the US, it has done so mainly as a defensive measure, on

the theory that the best defense is a good offense. It did not, for

example, rush to join Singapore and Malaysia at the forefront of the

debates over Asian values, even though many of its positions were

compatible with the Asian values platform. Rather, China has

sought to portray itself as a responsible member of the interna-

tional community through increased participation in the interna-

tional human rights regime. If anything, China is generally

perceived as being surprisingly passive in not formulating new

proposals or participating actively in international organizations

except with respect to Taiwan and issues that bear directly on its

own national security.6
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As a strategic matter, the government will most likely conclude

that there is not much point in a frontal assault on liberal democracy

or in persuading others that liberalism is morally inferior to

communitarianism or some other view. There is strong support for

liberal democracy among the elite in international organizations,

despite the poor empirical record of democracies and the many exist-

ing critiques of liberalism and democracy from Western and Asian

scholars.7 Most people tend to stick with what they believe—which

is generally what they grew up believing. Philosophical arguments

are unlikely to persuade most people to change their fundamental

moral beliefs. Indeed, firmly held moral views are stubbornly imper-

vious to contrary evidence regarding the actual consequences of

such views or arguments in support of opposing viewpoints.

Even were government leaders so inclined, China lacks a coherent,

normatively attractive positive ideology to export. Attempts to

advocate Asian values, New Confucianism, and communitarian

alternatives to liberalism have suffered from the lack of a systematic

coherent theory.8 In contrast, despite significant points of contention

among liberals, there is a general sense that liberalism has some

proper intellectual foundations—although liberalism also benefits

from the halo effect where people assume there must be something

to it since the richest and most successful countries are liberal

democracies. Whether in the West or in Asia, communitarianism

always seems less reputable, less solid, because of the lack of a

systematic theoretical exposition. It seems more like a marginal

critique of liberalism than a credible, full-fledged alternative able to

stand on its own. We are still waiting for an Asian (Chinese, Korean,

Thai, Buddhist, Confucian, Islamic) Rawls to synthesize values,

beliefs, practices, and institutions into a normatively attractive

systematic alternative to liberalism that is compatible with modern-

ity and yet sufficiently distinctive to be more than just a variant of

liberalism.9 At present, Chinese citizens are much too divided about

the future of China to produce such a consensus. It will be decades

before China reaches a point of relative social, economic, and polit-

ical stability to produce the kind of thick consensus needed to articu-

late a credible alternative, and to benefit from its own halo effect. By

that time, China is likely to have democratized and become more
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like the other Asian countries on contested rights issues. If so, any

normatively attractive alternative to liberalism will contain enough

common ground with liberalism to avoid a ‘clash of civilizations.’

The debates will be more similar to the debates between liberals and

communitarians or conservatives than to the conflict between

communism and capitalism, or between Islamic fundamentalism

and liberal democracy.

For the near future then, China is likely to keep a low profile while

it consolidates power—so long as it is allowed to. China first articu-

lated its rights policy when forced to respond to the criticisms of the

international community in the wake of Tiananmen. The repeated

attempts to censure China for human rights violations in Geneva

resulted in China refining its critique of the human rights regime,

becoming more active in counterattacking other countries, becom-

ing more adept at manipulating procedural mechanisms in the UN

human rights system, learning how to use its growing economic

clout to lobby other countries more effectively for support, and

investing more resources to influence the operation and restructur-

ing of human rights bodies. Similarly, China’s response to increased

pressure from the Bush administration and the international

community to democratize was to issue its own white paper on

democracy.10

The next major challenge for China is how to respond to the

increasing international and domestic pressure to ratify the ICCPR.

On the one hand, China will continue to be criticized unless it

ratifies the treaty. On the other hand, ratification will inevitably lead

to greater confrontation with the international rights community by

forcing China to defend more explicitly its interpretation on a whole

series of contested rights issues. Some reform-minded Chinese

scholars have argued that China could ratify the ICCPR without

attaching many reservations or qualifying declarations on the basis

that the PRC constitution and other laws provide for virtually all of

the rights set out in the ICCPR. Apart from deliberately downplay-

ing the gap between formal laws and actual practice, this view

ignores the politics of interpretation. The rights in the ICCPR are

stated at a fairly high level of abstraction, and thus are subject to a

wide range of interpretation. The ICCPR Human Rights Committee
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is charged with interpreting the ICCPR. The committee’s interpret-

ations tend to be decidedly more liberal than the interpretation of the

Chinese government. Although the committee’s interpretations are

nonbinding, they do carry weight in the international community,

and can and will be used to ‘shame’ China. Were China to ratify the

ICCPR, it would most likely do so with either a blanket reservation

that the ICCPR has no domestic effect, as the US has done, or with a

series of reservations and statements that greatly limit the domestic

impact of the treaty. Either approach is fraught with risk. The US has

been widely criticized for its reservations. China is sure to be subject

to considerably greater criticism.

To be sure, Chinese citizens take tremendous pride in Chinese

culture and civilization. Once China has consolidated power,

Chinese citizens, led perhaps by charismatic nationalists demand-

ing that China stand up to the US and its allies,11 may push their

government to champion a rights policy that reflects ‘Chinese

values.’ Of course, not all 1.4 billion Chinese share the same values,

and people’s values will change as China becomes wealthier and

more urbanized.12 Nevertheless, fundamental beliefs tend to change

slowly. If so, then China would most likely promote human rights

policies that are less liberal and more collectivist or communitarian,

that offer states a wider margin of appreciation on contested issues,

and that reject a neo-Kantian deontic justification for rights in favor

of a more pragmatic approach. While not constituting an all-out

clash of civilizations, the different approach would produce different

outcomes in particular cases across a range of issues. Ironically, prag-

matic Chinese are more likely to be genuinely tolerant of different

life forms than allegedly tolerant liberals.

leader of developing states? the right to
development and global justice

Developing states see China as their natural ally in the struggle for

global justice. Given China’s geopolitical importance and rising

economic clout, China is expected to play a leading role in the struggle

to persuade wealthy countries to take the right to development
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seriously. China’s support is also pivotal in the fight for fairer trade

policies that do not result in increased impoverishment of developing

countries while the rich get richer. Poorer countries want China to take

a strong stand on issues such as access to patented drugs, protection of

cultural artifacts, and local know-how not recognized under TRIPS,

restrictions on the use of anti-dumping and safeguard mechanisms to

limit imports of textiles and other products from developing countries,

increased aid, and perhaps most importantly the elimination of

agricultural subsidies and tariffs in developed countries. China, for

its part, has been cautious about assuming the role of representative

of developing countries, doing so on a case-by-case basis when

the particular policy position favorable to developing countries is

consistent with China’s general national interests.

Nevertheless, China’s human rights policies would likely empha-

size the need to ensure the material well-being of all humans and to

provide them with the tools and conditions to succeed, in keeping

with the principles of the EAM. There is at least some hope that an

increasingly powerful China, even after it becomes a benefactor

rather than a beneficiary, will continue to pressure the international

community to take seriously the right to development, to address

global inequality, and to ensure that the poorest countries have

adequate resources to develop and maintain political and social

stability. China has for example canceled over $1 billion in debt from

African countries. It has also emphasized the need to provide prefer-

ential treatment to Cambodia, Laos, Myanmar, and Vietnam in the

framework agreement to establish a free trade zone with the

Association of Southeast Asian Nations (ASEAN). And it has made a

number of pledges to the UN to assist developing countries, includ-

ing eliminating all tariffs on certain products and offering over

US$10 billion in concessional loans and preferential export buyer’s

credit to developing countries over a three-year period, increasing

aid and providing anti-malaria drugs and medical assistance, and

contributing to the development of human capital by training

professionals from developing countries.

While optimists hope that China will emerge as a champion of

developing states, the more cautious simply hope that China avoids

manipulating and exploiting the international trade regime for its
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own economic benefit, or at least does so to a lesser degree than other

superpowers in the past. Most likely China, whether democratic or

not, will do what is necessary to solidify power and protect its own

economic interests, just like the US and other powerful countries,

although it may be more generous and even-handed toward developing

states.

China so far has adopted a cooperative attitude on economic

issues. During the Asian financial crisis, it maintained a stable RMB

at the expense of China’s own exports in order to mitigate the impact

of the crisis on its Asian neighbors. In the free trade agreement with

ASEAN, China offered unilateral concessions on over 130 agricul-

tural and manufacturing products, granted WTO benefits to coun-

tries that are not WTO members, and allowed countries to reap the

benefits immediately under an Early Harvest Programme.13 China

has also imposed voluntary export controls on textiles, thereby

effectively relinquishing the lower end of the market to Bangladesh

and other developing countries. In addition, China allowed the RMB

to float within a limited range in response to US pressure, and sought

a broad-ranging compromise with the US and the EU over textiles.

All of these actions are arguably explicable in terms of China’s

larger interests. Maintaining a stable RMB during the Asian crisis

and entering into a free trade agreement with ASEAN solidified rela-

tions with neighbors worried about a rising China. Strengthening

regional ties both diminishes the likelihood of conflict within the

region and provides an offsetting balance to US dominance globally

and in the region. With increasingly higher production costs, China

may lose the lower end of the market anyway to Bangladesh and

other poorer countries. Apart from avoiding the imposition of US

tariffs on Chinese goods, China’s adoption of a more flexible

exchange rate defuses inflationary pressures and fosters economic

stability. A comprehensive textiles agreement allows all sides to

avoid a series of WTO skirmishes that could lead to a trade war.

There can be little doubt that China has already begun to flex its

economic muscles, for better or worse. It joined with other Asian

countries in raising a WTO challenge to the US over steel imports. It

has used its economic leverage to prevent countries from supporting

Taiwan independence and membership in certain international
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organizations. It has also sought to establish a number of bilateral

treaties and various forms of strategic partnerships with countries

from Australia to Brazil for both political and economic reasons. A

richer and more powerful China will be all the more likely to use its

growing economic resources to persuade others to support its policies.

humanitarian intervention

China’s rising may also have an impact on the developing area of

humanitarian intervention. A nondemocratic China will remain

cautious about infringements on sovereignty, sanctioning humani-

tarian intervention only when there is widespread and systematic

abuse of rights, most likely subject to approval by the UN. It may also

support governments that deal harshly with threats to social order, in

keeping with the EAM.14 A democratic China might be more likely to

intervene and less likely to condone violent crackdowns to maintain

order, but it is doubtful that policies would be significantly different

based on the views of other East Asian states that have still taken a

relatively conservative position on intervention.

Failed regimes present an interesting case. A stronger, more

powerful China, whether democratic or not, is likely to perceive

failed states as a threat to geopolitical stability, and a source of terror-

ism that could embolden separatist movements in China. The initial

response may be to address the problems created by global inequal-

ity and a discriminatory trade system, and to provide material and

technical assistance to developing states. The government has for

example emphasized a ‘new security concept’ that goes beyond

traditional state-to-state military concerns to include foreign pol-

icies that emphasize mutual stability founded on negotiations on

a basis of mutual respect and economic development for all.15

However, a hegemonic China may not have much patience for those

states that fail to invest in human capital and institutions, or squan-

der resources because of grand political corruption or ineptitude. In

such cases, China might either simply walk away, if the risks to

China were minimal, or seek to replace the existing regime, if the

risks were greater.
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Peaceful co-existence or coming conflict?

As for whether China will be aggressive toward the US and its neighbors,

all one can say for sure is that only time will tell. The view that

China has never or rarely engaged in aggression in its long history is

surely a one-sided view of how China came to possess Tibet and

Xinjiang, much less of the military conflicts with Korea in 1950,

India in 1962, the Soviet Union in 1969, and Vietnam in 1979 and

1988. Although China has avoided military conflict since 1989, it

has fired missiles and engaged in war games in the Taiwan straits in

the mid-1990s and had a number of non-military skirmishes with its

neighbors over various islands in the region.

By way of comparison, in the last twenty-five years, the US has

been involved in some forty military actions, including wars in Iraq,

Afghanistan, Yugoslavia, regime-changing invasions in Grenada,

Panama, and Haiti, military assistance to rebel groups in Angola, El

Salvador, and Nicaragua, and missile attacks on Lebanon, Libya,

Yemen, and Sudan.16

During the war in Yugoslavia, NATO mistakenly bombed the

Chinese embassy, although many Chinese to this day believe the

bombing was intended to teach China a lesson for blocking US

efforts to obtain UN approval for intervening. In 2001, a US spy plane

and a Chinese fighter plane collided some 70 miles off China’s coast,

causing the Chinese plane to crash and the death of the pilot, while

forcing the US plane to make an emergency landing in Chinese

territory. Chinese authorities detained and questioned the crew, and

searched the plane, notwithstanding protests from the US. After the

US issued an apology, the Chinese government released the crew and

the plane. In contrast, the US never formally apologized for the 1993

Yinhe incident, where the US navy stopped and boarded a Chinese

freighter believed to be carrying illegal chemicals, although no

chemicals were found on board. Such incidents have led to impas-

sioned denunciations of the US in Internet chatrooms, and calls for

Chinese leaders to stand up to what some Chinese see as US bullying

and intimidation. It is possible that the rise of nationalism may

cause Chinese leaders to be more aggressive in standing up to the US

and other states should similar events occur in the future.
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Supporters of the democratic peace theory would argue that a

democratic China would not be a risk to geopolitical stability, or at

least would be a lesser risk. Yet China becoming democratic is no

guarantee of peace. The democratic theory may hold for wealthy,

consolidated democracies, but it does not hold for poor and uncon-

solidated democracies, which are prone to internal and external

conflicts.17 Moreover, China would not just be any democracy, but a

new upstart challenging US hegemony. Major powers go to war more

often than minor powers, especially when dominance of the existing

hegemon is being challenged.

One potential conflict is over increasingly scarce oil and natural

resources. Some fear China’s quest to secure oil and other resources

will cause China to support dictators. According to US Congressman

Christopher Smith: ‘China is playing an increasingly influential role

on the continent of Africa and there is concern that the Chinese

intend to aid and abet African dictators, gain a stranglehold on

precious African natural resources, and undo much of the progress

that has been made on democracy and governance in the last 15 years

in African nations.’18 How or why China’s policies would be any

different than the policies to date of the US and other G8 countries is

not made clear. Presumably the idea is that as an authoritarian

socialist state China is less concerned about democracy and human

rights than the US and European countries are. Yet Western coun-

tries’ history of colonialism, support for dictators during the Cold

War, and continued support for authoritarian regimes in oil-rich

countries in the Mid East suggest caution in drawing any hard and

fast distinctions based on regime type. Whether democratic or not,

China may very well end up working more closely with some of the

more authoritarian regimes in the world. However, if so, the main

reason will be that the geopolitical and economic dominance of the

US and Europe leaves few alternatives.

The most likely source of military conflict is the impasse over

Taiwan. The best way to avoid a conflict is to maintain the status

quo. Yet domestic political pressures are making that increasingly

difficult. The 2004 election in Taiwan suggested that the demand for

independence is growing, and that Taiwan’s politicians may need to

play the independence card to get elected. The perceived wisdom is
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that there would be a greater chance for reunification if China were

democratic. However, reunification under even the most generous

self-determination framework would require relinquishment of de

facto sovereignty in many areas, and would not likely be supported

by the majority in Taiwan unless the costs in decreased sovereignty

were outweighed by significant benefits. Such benefits would

presumably be economic in nature—though perhaps the threat of

forced reunification also creates an unwelcome incentive. On the

other hand, it is hard to imagine any administration, whether demo-

cratic or not, ceding independence to Taiwan in the face of massive

popular opposition fanned by Chinese nationalists.

While China might go to war over Taiwan, China is not going to

export revolution around the globe in the hopes of spreading

communism. Within China, socialism as an ideology is increasingly

incoherent and obsolete as a basis for policy-making, and no amount

of money spent on reprinting or reinterpreting classical Marxist

texts will be able to put Humpty Dumpty back together again. The

Cold War is over. At least the first Cold War is over. If there is going

to be a new Cold War with China, political ideology and cultural

issues are not going to be the main sources of contention. The

conflict will be due to realpolitik concerns over national security

and economic interests.

There is no shortage of contentious issues—on both sides. China

objects to US efforts to develop a missile defense system that would

allow the US to fire nuclear missiles at China without fear of

counterattack and mutual destruction. It also takes a dim view of US

efforts to create offensive weapons in space and to deploy satellites

that would disrupt other country’s satellites, as well as arms sales to

Taiwan. Nor does China appreciate the US led efforts to censure

China for rights violations, or US pressure to let the RMB appreciate

further, the limits on dual-use technologies, agricultural subsidies to

US farmers, the invocation of surge mechanisms, or the reliance on

anti-dumping cases to protect US industries.19 The US for its part

objects to nuclear testing by China, arms sales to countries that are

not US allies, violations of agreements to prevent the spread of

weapons of mass destruction, market access restrictions, intellec-

tual property violations, and a host of other commercial issues.
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Meanwhile, both sides are watching warily the other’s efforts to

form alliances and enter into bilateral and multilateral trade and

security agreements in Asia.

For all of the possible sources of conflict, there are many areas

where the interests of both parties are aligned. Both China and the

US want to prevent North Korea from obtaining nuclear weapons

and destabilizing the region, even if they don’t always see eye to eye

on how best to achieve that. Both sides joined arms, albeit for differ-

ent reasons, in opposing efforts to expand the UN Security Council.

They are allies in the war on terror. Neither supports the ICC. Their

cooperation is essential for progress on global environmental issues

and international money laundering. Their economies are mutually

dependent: Chinese purchases of US Treasury securities are under-

writing US trade and budget deficits; American purchases of Chinese

products are fueling growth in China. Perhaps most importantly,

both sides share a common interest in continued stability in China,

and therefore in ensuring that economic, legal, and political reforms

continue.

History shows that the rise of a new power usually leads to

conflict. However, a knock-down, drag-out battle with China for

world supremacy is not inevitable. This is a different era. There is

less emphasis on territory as a source of power. Economic globaliza-

tion has led to greater codependence. A more developed interna-

tional trade regime has clarified many of the rules of the game, and

the WTO is available to resolve disputes peacefully. The world is

better informed about what is happening thanks to the global media.

Most importantly, there is a significant role for human agency in

avoiding conflict. Although there will inevitably be conflicts from

time to time, major conflict can be avoided if both sides are able to

overcome their suspicions of each other and work through their

differences in a frank but open-minded and constructive way. US

policy will have to abandon neoconservative policies that seek to

contain China, which is the surest way to bring about the kind of

military conflict and economic trade war that all hope to avoid.

Portraying China as a threat that must be contained fuels animosity

and undermines those constituencies in China working to ensure

that China’s rise to power is peaceful. The US will also have to stop

What if China Democratizes?276



demonizing China on trade issues and applying double standards on

human rights, which just inflames a vengeful nationalism. Chinese

leaders for their part will have to resist the tendency to dismiss every

criticism of human rights violations or expression of concern for

Taiwan as an infringement on its sovereignty and an insult to the

dignity of the Chinese people.

Both sides will have to make greater efforts to understand each

other. Regular meetings of high level officials, cooperative efforts on

economic and legal reform such as the United States Trade and

Development Agency program to improve banking practices and the

State Department’s rule of law programs, and private sector

programs to train government officials or explore ways to address the

needs of the most vulnerable members in society—all are steps in

the right direction.

In addition to trying harder to understand the other side, both sides

will need to be more self-critical about their own shortcomings with

respect to human rights, rule of law, trade, and external aggression.

Neither side is beyond reproach. Both sides have legitimate

complaints and concerns. Both sides face numerous obstacles in

resolving their own problems and domestic pressures that politicize

and complicate the situation. More humility is needed, especially

but not only on the US side. US officials cannot just lecture Chinese

officials, as if they were recalcitrant children who needed to be repri-

manded by an older and wiser parent. There is a tendency to attribute

differences with regard to democracy and human rights to cognitive

dissonance—they just don’t get it. But there are legitimate differ-

ences in values and interests at stake. Conversely, Chinese officials

cannot rely on misty-eyed invocations of cultural practices to allay

concerns that China’s rising will be far from peaceful, especially

while insisting that all US actions be viewed through a cold

neo-realist prism of state interests.20 Genuine dialogue is essential to

work through these issues. Politicizing debates, reducing complex

issues to sound bites, exaggerating problems, distorting facts, and

demonizing the other side do not help.21

Genuine dialogue means being able to air differences. There will

inevitably be hard negotiations as China continues its march to

superpower status. Chinese leaders and negotiators have demonstrated
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that they are no pushovers. They have resisted foreign pressure to

democratize, to mimic Western rule of law, to subject infant indus-

tries to global competition, and to prematurely engage in financial

liberalization. The development process has been driven primarily

by domestic concerns, and what the government has perceived to be

in China’s interest. That approach has been remarkably successful

so far. But as China grows, it will have to assume the responsibilities

that come with being a superpower, and forgo some of the self-inter-

ested policies (from greenhouse gas emissions to violations of inter-

national labor standards to intellectual property violations) that may

be justified for developing states trying to catch up but are not

acceptable for one of the world’s great economic and political

powers.

us–china relations as a joint venture

In a recent speech that may represent a change in US–China

relations, Deputy Secretary of State Robert Zoellick encouraged

China to be a responsible stakeholder in the international order.22 In

so doing, Zoellick acknowledged that China is now a major power,

drew a clear distinction between China and the Soviet Union, and

rejected containment and balance-of-power strategies. He also

allowed that China’s economic policies, including a depressed

currency rate, have been beneficial to China, although warning that

China has now reached the point where it must compete on more

equal terms. While noting that economic reforms must be matched

with further political reforms, Zoellick did not call for democratiza-

tion now, suggesting a more business-oriented approach.

Rhetorically, the tone of the speech was on the whole balanced and

measured, although at times Zoellick’s remarks appeared conde-

scending, preachy, and hypocritical—such as when he cautioned that

‘China needs to recognize how its actions are perceived by others.

China’s involvement with troublesome states indicates at best a

blindness to consequences and at worst something more ominous.’

Substantively, China was offered a place at the table, but on terms

that decidedly served US interests: lower currency rates, more
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protection of intellectual property, more transparency on military

spending and future military plans, and financial support for the war

in Iraq, including debt reduction, even though China opposed the

war. Chinese concerns over US military and economic policies were

not addressed, while the many challenges that China as a relatively

poor developing country faces were briefly noted but quickly

dismissed. The message appeared to be, now that China is a world

power, it should join forces with the US and other world powers to

maintain the international order that serves their interests, even if at

the expense of other countries. China should help the US prevent

other countries such as Iran and North Korea from obtaining nuclear

capabilities; it should uphold intellectual property rights and

support the international trade regime that has so richly benefited

the rich; and it should cooperate rather than compete in securing oil

and developing other energy sources to avoid strengthening the hand

of the oil cartels and driving up oil prices. Zoellick also warned that

until China toes the line, other countries will be forced to ‘hedge

relations with China.’

Zoellick’s speech is praiseworthy, particularly given the domestic

political context. After all, the Bush administration came into office

with a policy of China as strategic competitor, and there are still

significant voices advocating containment. Zoellick’s proposals may

provide the basis for a more coherent China policy. However, at this

point, China is being offered a minority stake in a joint venture with

little input on major policies and few veto rights over key decisions.

As a nuclear power, a member of the Security Council, one of the US’s

leading trading partners, and the holder of an enormous amount of US

Treasury bonds, China is already a stakeholder. The US may have to

offer China more in the way of positive inducements before China

will sign on. It may also have to give up some of the more coercive

tools such as the annual censuring of China in Geneva for human

rights problems. If so, China might be willing to go along even as a

junior partner—for now. But at some point, China’s leaders will want

to increase their share in the joint venture, and have more say over

major policies and future developments. Whether China’s rising is

peaceful will depend in large part on the willingness of the US

and other world powers to recognize and accommodate China’s
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legitimate interests and growing power, and to continually

renegotiate the terms of the venture accordingly. While the relative

shares of the existing powers may decrease, the hope is that they will

still be better off with a smaller piece of a much bigger—or better—

enterprise. But even should China’s rise lead to relative net losses for

existing powers, the alternative of superpower conflict is likely to

leave all concerned less well off. For this venture to succeed, all the

stakeholders will have to be responsible.

Conclusion

China’s refusal to democratize has been a source of great contention.

However, democratic elections will not solve most of the problems

China is facing or causing other countries, and may exacerbate some

of them. Given the rapid progress to date without democracy, the

lack of most of the preconditions for a successful consolidation of

democracy, and the success of other East Asian states that have

followed the EAM and postponed democracy in contrast to the fail-

ure of those that democratized prematurely, the decision of Chinese

leaders to put democracy on the back burner would appear to be

correct. At minimum, it is entirely understandable why leaders of

the largest country in the world would not want to risk chaos given

the empirical record.

Democracy proponents claim that a democratic China would be

able to implement similar policies—investing in human capital and

institutions, attending to the inequalities that arise from economic

globalization and the transition to markets, forcing through deeply

contested economic and legal reforms—while maintaining political

and social stability without repression. Unless China democratizes

in the near future, we will never know if they are right. However, the

empirical record of other countries that have democratized at lower

levels of wealth, including in Asia, suggest that the more likely result

would fall considerably short of the noble aspirations of democracy

advocates. Democracy advocates might attribute the empirical short-

comings in other countries to a stunted form of electoral democracy:
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what is needed is a more genuinely democratic system, a substantive

or progressive democracy that gives voice to and addresses the

concerns of the poor and marginalized. Unfortunately, substantive

democracy exists as an ideal rather than a reality, especially in devel-

oping countries that lack the resources to provide robust welfare

benefits and to ensure individuals have what is necessary to make the

most of their capabilities. Chinese leaders would have to be consider-

ably more risk preferring, and considerably less pragmatic, than they

are now to take the chance on democracy of any kind at this stage.

Whether democratic or not, China’s rise to power will present

significant challenges to the current world order. Perhaps the best

reason for hoping that major conflict can be avoided, despite the

many risks, is that the costs to everyone of failing to overcome the

obstacles in a peaceful way are just too high.
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CHAPTER NINE

Conclusion: modernity with modesty.

The strengths and limits of the EAM

China, the heart of the mysterious Orient, has fascinated Westerners

for centuries. China has been much admired as a great civilization,

the home of philosophers Confucius, Lao Zi, and Zhuang Zi, the

source of delicate porcelain pottery and dancing calligraphy, the land

of the Great Wall and imperial palaces with their majestic gardens.

Conversely, many Western commentators have portrayed China

in harshly negative ways that often revealed more about their own

normative biases and intellectual assumptions than about China.

China was an unchanging, despotic regime where the lack of indi-

vidualism reduced human beings to selfless servants of the greater

authoritarian state. Chinese culture precluded the possibility of

adopting manifestly superior Western institutions, including dem-

ocracy, constitutionalism, and rule of law. Blinded by a misguided

sense of cultural superiority, Chinese mistakenly believed they had

no need for the material goods being flogged by the West, with

the Emperor Qianlong dismissing the British ambassador with the

comment: ‘We have never valued ingenious articles, nor do we have

the slightest need of your country’s manufactures.’ Adding insult to

economic injury, Chinese rulers had the supreme arrogance to insist

that foreign dignitaries actually follow Chinese practices by dropping

to their knees to kowtow.

China’s perceived shortcomings justified imperialistic attempts

to impose Western ways. The failure of China’s legal system to



comply with Western conceptions of rule of law justified extraterrit-

orial jurisdiction. The United States’ Chinese exclusion laws were

‘justified in part on the premise that the Chinese, as born slaves of

Oriental despots, were incapable of understanding the notion of indi-

vidual rights and could therefore never assimilate into America’s

Republican values.’1 China’s indifference to the offerings of the

outside world and the haughty arrogance in requiring foreign dignit-

aries to pay tribute led to the gunboat diplomacy that forced China to

open its markets to foreign companies. When the desire for Chinese

products and the lack of desire for Western products led to a growing

trade deficit, Western companies peddled massive quantities of

opium, in violation of Chinese laws, thereby recapturing some of the

precious silver—the foreign exchange medium of its day—piling up

in the middle kingdom.

Today, the fascination with China continues, with China still

perceived in two radically opposed ways, both slightly mysterious: it

is, on the one hand, an enigmatic threat to the West, and on the other,

a model for the much poorer Rest of the world seeking to modernize

while maintaining indigenous lifeforms in this era of globalization.

Just as the difficulties in coming to grips with China continue, so do

the oftentimes heavy-handed attempts to remake China in the

prevailing image of the West. Chinese are still taken to task for

failing to properly appreciate the importance of human rights and

democracy. Western governments are still trying to pry open

Chinese markets, and to force China to play by the rules of the

game—rules which they as the dominant world powers have largely

designed to promote their own economic interests.

China’s challenges

It is of course still too early to sit in final judgment of China’s efforts

to modernize. We do not know whether China will succeed in its

efforts to achieve the same level of wealth as Japan, South Korea,

Taiwan, Singapore, or Hong Kong. Nor do we know whether it will

be as successful in implementing rule of law as they have been, or in
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achieving the same level of success on human rights measures and

other indicators of human well-being. Nor do we know when it will

democratize or when, if ever, it will become a ‘liberal democracy.’

How middle income countries break through to the upper ech-

elons remains mysterious, in part because so few countries have made

it into the top ranks since the eighteenth and nineteenth centuries.

The only viable model for most countries seems to be the EAM,

although countries that now seek to follow the model face different

challenges than the East Asian states that rose to power in the latter

half of the twentieth century. China is certainly facing many chal-

lenges, some of them not encountered by its predecessors in Asia,

including greater pressure to democratize, to protect an expanded

range of human rights, and to comply with a more comprehensive

and onerous international trade regime.

One of the biggest challenges will be to bring the political system

more into line with the economic system. That will involve deeper

institutional reforms in all sectors. The role of the CCP in daily

governance needs to be clarified, with greater separation between

the CCP and the state. That does not mean that the CCP will have no

role to play. In some cases, the Party is the only entity with the abil-

ity to break deadlocks in the power struggle between central and

local governments, different regions, or different state organs.

Nevertheless, the proper role of the CCP needs to be reconsidered

and formalized in a way consistent with the principle of legality and

the requirements of rule of law. The legislative system would benefit

from further professionalization, with full-time rather than part-time

delegates in the NPC and local people’s congresses. The experimenta-

tions with local elections should continue by allowing elections at

increasingly higher levels of government. The administrative

system needs to be improved to ensure government officials are

more accountable to the public. All of the various mechanisms for

limiting abuse of power need to be strengthened, including adminis-

trative reconsideration, administrative litigation, administrative

supervision, the Party discipline system, and the letters and visits

system. The role of civil society in decision-making and monitoring

state actors should also be increased. One way would be to establish

consultative committees that include citizens to review local
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policing policies, allegations of torture, and government land confis-

cation and relocation decisions. The media must become a better

watchdog, with greater freedom to report on important issues,

including corruption. The government must also find ways to

reduce central–local tensions and regional protectionism.

The authority and competence of the courts must be further

strengthened if the judiciary is to meet the new challenges and play

the role expected of it by increasingly rights-conscious citizens.

Deep institutional reforms of the judicial system are required,

including changing the way judges are appointed and courts are

funded. The excessive limitations on civil and political rights must

also be addressed, especially in cases involving discussion of legitimate

issues of public concern such as corruption, government takings,

and abuse of power. The growing tendency of local government offi-

cials to use defamation laws or other laws to attack citizens who

express critical views should be nipped in the bud. All parties should

be given their day in court, and entitled to a fair trial. Procedural

justice must be taken more seriously.

There are still doubts about whether Chinese bureaucrats raised in

a planned economy are sufficiently market oriented and technically

competent to oversee the transition. The fear is that they will hang

on to power too long, and move too slowly in streamlining the

approval process, dismantling monopolies, and separating govern-

ment agencies from corporate activities. State-owned enterprise

reform, including downsizing and liquidation of money-losing and

insolvent enterprises, is an ongoing process, as is the accompanying

development of a functional social security system. Much remains

to be done to address the many problems of the banking system

and securities markets, and to address shortcomings in corporate

governance. The government must also decide how fast to liberalize

trade, whether to allow the RMB to appreciate further, and a host of

other issues that have led to economic crisis in other developing

countries. While the government has been more open to foreign

direct investment than other Asian states, it has emphasized open-

ness as a means to catch up to the West. However, the emphasis on

economic nationalism and a stronger China may be at odds with

heavier reliance on foreign capital,2 and may give rise to a protectionist
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backlash, particularly if other countries continue to impose quotas

on Chinese traders or block acquisitions of companies by Chinese

firms.

At the same time, the government must deal with a number of

pressing social issues, including a breakdown of the moral order,

which has resulted in a turn toward religion for some and a

cut-throat acquisitive materialism for most. The growing disparities

in wealth between the eastern region and the rest of China, between

rural and urban residents, and even within cities are potentially

destabilizing—and in any event dehumanizing. Perhaps even more

destabilizing is the widespread view that many of the rich have

become wealthy through government connections, corruption, and

other illicit means. Then there are the problems of rapid industrial-

ization and urbanization, including the large influx of migrant work-

ers, rising crime, and more social order problems, as well as severe

environmental degradation.

These are difficult issues. There will be reasonable disagreements

about how best to address these problems, and about the pacing and

sequencing of reforms.

Nevertheless, China’s performance to date has exceeded expecta-

tions, and there are reasons to be optimistic about the future. It is a

large country, with considerable room for further growth. As rule of

law and good governance are highly correlated with wealth, there is

reason to expect that the legal system and government institutions

will continue to improve as China becomes richer. The leaders and

the citizenry are pragmatic and committed to restoring China to its

former glory. And the experiences of other Asian countries demon-

strate that success is possible if China continues to follow the EAM,

and resists the pull of inertia or the siren call of conservatives to cut

back on or slow the pace of reforms. This is not a time for the weak-

willed or faint of heart. Decisive, progressive leadership is essential

to break through logjams and maintain the forward momentum

built up over the last twenty-five years, and to address the needs of

those who have been left behind by economic reforms.

Chinese citizens may be willing to accept shortcomings if they

feel steady progress is being made. They may feel the government is

doing its best, or at least reasonably well, given the circumstances.
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But their patience has limits. The EAM social contract requires that

the government show results in exchange for the broad powers

granted it. Chinese leaders have no choice but to continue with

economic, legal, and political reforms. The general direction of

reforms is clear, even if the timing, sequencing, and details of

specific reforms are not. China need only look at its more successful

neighbors to get a general sense of the way forward.

What others can learn from China and successful
Asian countries

The success of China and other Asian countries suggests several

important lessons for developing countries. First, much of the

Washington Consensus was right, especially the points that focused

on sound macroeconomic principles for the domestic economy

such as fiscal discipline, a broad tax base, and public expenditure on

health care, education, and infrastructure. Other aspects, especially

those that involved opening the domestic economy to foreign

competition or reflected particular views about the role of the state

in the economy popular at the time among neoliberals such as priva-

tization or financial and trade liberalization, have proven to be

incorrect or to require adaptation by developing states in light of

their particular circumstances. China’s restrictions on trade and

foreign investment, its undervalued currency, and the prudent

pace of financial liberalization, may upset politicians and their

constituencies in rich countries, but they have served China’s

economic interests well—just as the restrictions and subsidies in

rich countries have served their national economic interests well.

China has enjoyed high growth rates without the shocks including

a sharp drop in GDP levels experienced in Eastern Europe or the

financial crisis that affected some of its Asian neighbors. While

economists continue to debate the proper sequencing of reforms,

China’s experience supports a prudential approach that promotes

competition within the domestic economy while gradually opening

the domestic economy to international competition, and delays
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financial liberalization and in particular capital account convert-

ibility until late in the game.3

Second, developing countries must continue to invest in human

resources and institutional development. Contrary to some critical

accounts, rule of law is essential for sustained economic growth.

This does not mean that poor countries need to import wholesale the

political-legal institutions found in rich states—they cannot and

generally should not. Rather, they must take advantage of local

resources to develop institutions that respond to local needs. Over

time, there may be more convergence in institutions and practices as

countries become wealthier and are able to afford the costly infra-

structure of developed countries. But even then, there is ample room

for institutional variation consistent with general rule of law principles.

Nor does the importance attached to rule of law assume that any

legal system actually plays the role or lives up to the ideals sometimes

suggested in civic textbooks. Legal systems are complex. There is

always considerably more discretion, as well there should be, than

some of the interpretations of rule of law as a formalistic rule of rules

would suggest. But as anyone knows who attempts to establish a

business, or who is arrested, or who wants to challenge the govern-

ment’s seizure of his property in Bangladesh, China, and the US, rule

of law matters, and there is a big difference in how well legal systems

meet the generally accepted principles of a thin rule of law. To be

sure, differences in normative systems and social-political philoso-

phies will lead to different thick conceptions of rule of law. China’s

socialist rule of law, Singapore’s soft-authoritarian or communitarian

rule of law, Islamic rule of law, and liberal democratic rule of law will

produce different outcomes in particular cases because the laws and

practices reflect different values.

Third, and related, laws must reflect social norms and conditions.

Liberal laws are not always appropriate. When laws are radically at

odds with the deeply held views of the dominant majority, they are

rarely implemented. This creates a gap between law on the books

and actual practice that undermines respect for the legal system and

rule of law, and fuels a resentful nationalism in Asia and other devel-

oping countries over the neo-imperialistic imposition of contested

values. The title of a recent book captures a more appropriate
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attitude: Human Rights with Modesty. In explaining the growing

unease about universal claims, the book’s editor Andras Sajo points

out, ‘the unity of humankind under the current terms, to the extent

unity is at all on offer, is unconvincing to those who feel that this

comes at their expense . . . [P]roblems that came up time and again

include lack of validity, bias, or even complete irrelevance of univer-

sal legal solutions to fundamental human problems . . . Further,

human rights thinking and action often suffer from the predom-

inance of double standards, arrogance, and incompetent absolutism

of bystanders.’4 The crisis over universalism reflects concerns about

the increasingly specific and comprehensive policy advice being

given to developing countries, as well as the increasingly coercive

means of enforcement, including the imposition of sanctions and in

the extreme the use of military force to effect regime change in the

name of humanitarian intervention and democracy.

There is undoubtedly much in the ever-expanding human rights

corpus that people in developing states will find attractive. China

has accepted much of the human rights agenda, and amended its

laws to reflect basic human rights principles. However, it has been

selective in its adaptation, rejecting some basic principles, and

interpreting or implementing other principles in light of existing

conditions. In that sense, it has adopted a pragmatic approach that

seeks to particularize what are oftentimes exceedingly broad and

abstract principles.

Fourth, developing countries should take seriously the rising

inequality that often attends development. Higher inequality leads

to resentment, even if the poor lack the political clout to do much

about it. The government should adopt economic reforms that

benefit the broad majority first, as China and other East Asian states

have done.5 Sacrificing economic efficiency in the name of equity

and social justice is sometimes justified. As noted, China has limited

bankruptcies of state-owned enterprises to minimize lay-offs and

enhance social stability. This admittedly has created additional

problems for the banking system, which is burdened with bad loans

provided to insolvent SOEs to keep them afloat. Sooner or later,

these issues will need to be addressed, and the cost may be higher if

the problems are addressed later rather than sooner. But at that

Conclusion 289



point, the country may be more stable, and at a higher level of devel-

opment, and thus better able to afford the higher costs.

Fifth, political stability is essential. China has been able to main-

tain stability, though it has done so at considerable cost, including

to the exercise of civil and political rights. This is a bitter pill to

swallow. But sometimes it is necessary to take bitter medicine to

ensure healthy development.

Sixth, and another bitter pill, democratization at lower levels of

wealth is likely to be counterproductive, as it generally has been in

other developing countries.

Seventh, and perhaps the most important lesson for other coun-

tries, is that a pragmatic approach to reforms is essential. One of the

keys to success in China and East Asia more generally has been the

willingness to experiment, to try different approaches to solving

common problems, and then to evaluate the results free of

economic, normative, or political dogma. Although China is often

portrayed as a country dominated by the rigid ideology of Leninist

socialism, in fact Chinese leaders have been resolutely pragmatic, as

captured in Deng Xiaoping’s homey advice that the color of the cat

matters not as long as it captures mice. Ironically, nowadays, it is the

Western liberal democracies, particular the US, that appear to be

dogmatic and fundamentalist—at least when it comes to giving

advice to others on how to run their country.

Limits of the EAM and China as paradigm for
developing states

Can other countries follow in China’s large footsteps? To what

extent will the EAM work for them? Other countries that have

managed to succeed in the last fifty years have arguably followed a

roughly similar path, with rapid growth occurring under an authori-

tarian regime, democratization occurring at higher levels of develop-

ment, and ongoing reforms aimed at strengthening institutions.

Greece, Spain, and Portugal all democratized at relatively high levels

of wealth. In Eastern Europe, the wealthier countries such as Poland,
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Hungary, and the Czech Republic have been more successful in the

transition from authoritarianism than the poorer countries such as

Albania and Romania. In Latin America, Chile stands out as the

closest example, although Mexico may also fit the model to some

extent.6

There will be additional test cases in the future. Vietnam and Laos

are now following the model, so far with impressive results. There

are a number of Middle Eastern countries that also are beginning to

show improvements in rule of law and achieving economic growth

within a nondemocratic political structure.

There are obviously many differences within these countries that

require attention and analysis—but that is another project for

another time. Here I can only offer a few general observations about

the applicability of the EAM to other countries. Although the

success of countries following the EAM is impressive, there are

ample reasons to be cautious about taking the EAM as the latest off-

the-shelf blueprint for developing states.

First, there are significant variations among these Asian countries

in economic policy, legal institutions, and political systems, and

with respect to particular legal doctrines and practices. Singapore

and Hong Kong are small city-states, with economies that rely heav-

ily on trade through their ports, whereas the others are much bigger

states whose economy depends more on domestic markets. Small

family businesses have played a large role in Taiwan’s economy,

while large industrial conglomerates played a dominant role in

Korea and Japan. Export policies and foreign investment regimes

differed both among states and within states over time.7 Most

countries avoided fiscal deficits—some through balanced budget

laws, others through reliance on technocratic policy-makers—but

others had deficits as high as in other developing countries, although

none so high as to destabilize the economy.8 While East Asian states

generally kept labor on a tight leash, labor–management relations

were decidedly more harmonious in Japan than in Korea.

On the other hand, that countries with such wide diversity were

able to succeed by following the general principles of the EAM

suggests that there is something to them, and that the EAM may

travel better than might be expected at first glance. However, the
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generality with which the EAM is stated will still force policy-

makers to make tough decisions.

A second and related concern is that there are still doubts about

the utility of some of the specific policies adopted by China and

other Asian countries. Economists continue to debate the wisdom of

supporting infant industries, whether exchange rates should be

fixed, free-floating, or flexible, and when and how trade and financial

liberalization should occur. Moreover, some of the policies and

practices adopted by Asian countries have been problematic.

Support for domestic industries has sometimes led to the bailout of

inefficient companies, often for political reasons. Governments

have sometimes moved too slowly to liberalize and open up key

sectors to foreign competition. The close relationship between

government and particular companies, including in some cases a

direct economic stake in the company, has exacerbated problems of

local protectionism in China. And the tight control on unions has

resulted in inferior working conditions and safety problems. Other

countries will want to experiment with ways to avoid some of these

shortcomings.

Third, even assuming agreement on the superiority of some of the

economic policies adopted by China and other Asian countries,

many developing states may not be able to implement them. Some

failed states are simply too weak to govern effectively. But even in

relatively more stable developing countries, the government’s

ability to set economic policy is now more constrained by the inter-

national trade regime. States are less able to protect domestic indus-

tries and promote exports as a result of the WTO, the increasing

reach of intellectual property regimes, and multilateral and bilateral

trade agreements.9 Rich states increasingly rely on anti-dumping

actions, surge mechanisms, countervailing duties, and the impos-

ition of quotas to limit imports from developing countries or to

retaliate against perceived distortions in ‘free trade’ practices.

Countries that want to become members of the EU must open their

markets, adopt rule of law, and protect human rights as a condition

for entry. Poor countries in other parts of the world are often forced

to adopt economic policies and institutional reforms as a condition

for aid, including allowing greater access for multinational
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corporations to natural resources and key market sectors. In

response to such pressures, the Commission on Africa declared that

there should be no other conditions on aid except that the funds are

used for development and elimination of poverty, and that govern-

ment spending is transparent and accountable.

Increased competition may also be undermining the ability of

states to protect workers and support a generous social welfare

system. The Wal-Mart phenomenon may be pushing down margins

everywhere. If poorer countries must increasingly answer to the

global agencies of capitalism—the IMF, World Bank, and WTO—

richer countries must answer to avid consumers who want the high-

est quality product for the lowest possible price regardless of place of

origin.

But a race to the bottom is not inevitable. The financial crisis in

South Korea ‘facilitated the transformation of a developmental state

into a welfare state by not only bringing social inequality and welfare

to the core of social and political discourses, but also paving the way

for the new policy of productive welfare.’10 The government can

offset the impact of globalization to some extent by adopting policies

that minimize unemployment and create jobs, by retraining work-

ers, and by strengthening medical, work injury, unemployment, and

pension insurance schemes. The effects of globalization in any coun-

try will be a function of state capacity, leadership commitment,

technocratic competence, resource availability, domestic politics,

and institutions.

China is relatively fortunate—it is a large, politically powerful

developing country that has long had nuclear capabilities. Other

developing countries will be much more vulnerable to external pres-

sures. Not many developing countries dare to go toe to toe with the

US, issuing their own reports criticizing the US for human rights

violations or unfair trade practices. Even if they did, it would not

matter. To be sure, China is not immune to foreign pressure, as

evidenced by the revaluation of the currency, the compromise over

textiles, and the attempts to address intellectual property violations.

Conversely, while other developing states may have less room for

maneuver than China does, they are still not completely powerless.

Some developing states clearly have chosen better policies than
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others. And the WTO and other international trade laws do provide

some room for developing states to promote exports and assist

domestic companies through improvements in the regulatory

regime that make exporting easier; use of export credit agencies;

encouragement of export-oriented foreign investors; support of

research and development or improvements in infrastructure in

areas where domestic companies are weak or are likely to be able to

export; and entrance into regional or bilateral trade agreements that

may provide access to domestic companies to other markets on

preferable terms or offer other competitive advantages not generally

available to all countries. Developing countries may also unite in

calling for a reconsideration of WTO rules that prohibit them from

adopting the same successful policies that East Asian states—and

developed states—used in the past.

Fourth, many countries have already democratized, and those that

have not are under tremendous pressure to do so. Once a country has

democratized, government leaders may not be able to ignore the

demands of powerful constituencies or favor one group at the

expense of others. Consumers and laborers, for their part, may no

longer be willing to sacrifice their own interests at the altar of the

development state. The expansion of the human rights corpus to

include social and economic rights has increased citizens’ expecta-

tions of government. Yet many developing countries lack the

resources to deliver. They are thus unable to delay political reforms

by buying off the populace with higher material standards of living.

Countries that follow China in postponing democracy will be

subject to widespread criticism. Despite China’s impressive

achievements, those who take civil and political rights and ‘demo-

cracy now, not later,’ as the metrics regularly judge China a failure.

But then the other Asian countries would also have been deemed

failures at similar points in their developmental arc. Indeed, these

Asian states might still be judged a failure by those who insist on a

liberal interpretation of rights, as these countries continue to score

lower on civil and political rights measures than others in their

income class, and to limit rights in ways consistent with a commu-

nitarian or collectivist interpretation. But then many in Asia judge

Western countries a failure by their preferred normative standards.
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While authoritarian regimes are likely to incur the wrath of

Western critics, a modified EAM along the lines found in Singapore,

Malaysia, and Thailand where a democratically elected leader runs

the country in accordance with the basic principles of the EAM may

be somewhat more palatable. To be sure, human rights activists,

among others, would still denounce the government, as we have

seen. However, the general public is generally more supportive—as

long as the government delivers the goods.

The proliferation of nonliberal democracies and soft-authoritarian

regimes has blurred the lines between democracy and authoritarian-

ism. Rather than simply classifying regimes as democratic or authori-

tarian, and then turning a blind eye to what goes on in democracies

while shining a floodlight on every shortcoming in authoritarian

states, we need to examine how all states actually operate, to hold all

states equally accountable, and to avoid painting all authoritarian

regimes with the same broad brush. In defending his administration

against liberal critics, Lee Kuan Yew observed: ‘Our citizens live

with freedom and dignity in an environment that is safe, healthy,

clean and incorrupt. They have easy access to culture, recreational

and social amenities, good standards of education for our children

and prospect of a better life for future generations.’11

Fifth, just as Singapore’s Lee Kuan Yew did not claim that what

worked in Singapore would work in every country, neither do

Chinese leaders claim that they have discovered the one true path to

riches and the good life. The most basic premise of China’s 

approach is that reforms must be pragmatic and build on local

circumstances. Blindly copying all of the details of China’s approach

will almost inevitably lead to failure. Which aspects of the EAM will

work for other countries is ultimately to be determined by the same

pragmatic methods of experimentation.

Various factors may affect the outcome, and produce different

results in Asia. Cultural differences may be one factor. The success

of East Asian countries has been attributed in part to ‘Asian values’

and the impact of Confucianism, which led to an emphasis on educa-

tion, hard work, high levels of personal savings, a nationalistic desire

for a strong state, and a willingness to sacrifice personal interest in

the name of the overall good.
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Political economies differ. China and other East Asian countries

have benefited from traditional beliefs that government officials are

supposed to be junzi—morally exemplary persons who ensure the

material and spiritual well-being of the citizens. Of course, the real-

ity has often been considerably different. Nevertheless, despite

grand political corruption, Chinese leaders have taken seriously

their duty to improve the lives of the people, and to contribute to a

stronger China. There have been limits to clientelism and corrup-

tion. As we have seen, the political economy of other countries has

been less hospitable, with clientelism and abuse of power for

personal or narrow ethnic ends often undermining efforts to improve

government institutions and resulting in the diversion of resources

from a broad-based investment in all members of the society.

The development path of countries may also diverge because of

differences in colonial history. The impact of colonialism on future

development depends on who the colonizers were, how deep the

penetration was, how long it lasted, and the particular policies and

institutional development of the colonial rulers.12

Many other factors will also come into play—as they have in

Asia—including the strength and role of the military, the nature and

extent of ethnic diversity, the prevalence of religious beliefs, the role

of religion in social and political life, neighborhood effects from

others in the region, and relations with the US and other global

powers.

Pragmatism has always been about the application of creativity

and intelligence to contemporary problems in order to devise novel

and ameliorative solutions—which themselves will lead to further

problems and the need to continue to experiment with an open

mind. Reformers cannot afford to look only West or only East, only

up to the state or only down to grass-roots movements, only to

culture, politics, or economics. A more context-sensitive approach

is needed. Fortunately, no one seriously engaged in reforms in China

seems to think there is any other alternative. Other developing

countries will also have to feel their own way across the stones—as

they say in China—adopting, modifying, or rejecting aspects of the

EAM, the Beijing Consensus, and the Washington Consensus as

need be.
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Finally, at the risk of restating the obvious, China is far from

perfect; on the other hand, it is far from the worst. We must not lose

sight of China’s achievements, its relative success in attacking many

problems, or the dismal failure of other states, including developing

and developed democracies, to overcome many similar problems.

Other countries may learn from China’s experiences. Other coun-

tries may also be able to improve on China’s performance—and then

China may be able to learn from their experiences. Learning,

whether among developing countries or between rich and poor coun-

tries, is a two-way street. China must do better in many ways if it is

to meet the expectations of its citizens and the world community.

But then so must other countries, both rich and poor.
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possible contributing factor. For earlier accounts of racism in US

foreign policy toward China, see Ruskola (2005).

10. Table 3; Figure 4; Table 8. Whereas China scores poorly on civil and

political rights (voice and accountability), India scores highly.

However, China does much better in terms of political stability. Like

China, India actually does better relative to the average country in its

income class on most good governance indicators. As Ray (2002) notes,

from the 1950s to the 1990s, India relied primarily on an indigenous

development model that produced low but relatively equal growth,

with intermittent periods where a more neoliberal program was

adopted. During the last decade and half, India has pursued greater

economic liberalization. The result has been much higher growth

rates, albeit with increased inequality, more people living in poverty,

and growing regional differences. India is a low income country, while

China is a lower-middle income country. Hence, China would be

expected to outperform India on these indicators.

11. The following discussion of the rights situation in India is drawn from

the US Department of State Report India (2004b). I cite this report

extensively to demonstrate that the US government is well aware of

the many human rights violations in India, and yet it has failed to

sponsor a motion against it. Whatever the reason for the government’s

differing treatment of China and India, it is not because the govern-

ment is unaware that human rights violations in India are as serious, if

not more serious, than the violations in China.

12. The State Department report claims that there were no political

detainees. However, the report also notes that several people were
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arrested for expressing support for the banned LTTE terrorist group,

even though the Supreme Court has held that mere moral support for a

terrorist organization does not constitute an offense under the

Prevention on Terrorism Act.

13. An empirical study by Ovsiovitch (1996: 91, 93) found bias against

communist regimes and that the presence of a news bureau in the coun-

try leads to more reports of human rights violations.

14. Wheeler (1999: 75).

15. Ibid. at 86.

16. Donnelly (1988: 288).

17. Wheeler (1999).

18. Grunfeld (2001) argues that media reporting on China generally, and

human rights in particular, is so negative and unrealistic that many

Americans hold highly distorted views on modern China. Granted,

the media’s negative reporting on China resembles media coverage

elsewhere. Reporters in the US tend to emphasize murders by

strangers and violent crime, even though most murder victims know

their killers and most crimes are property crimes. As a result, the

public often exaggerates the seriousness of crimes and the likelihood

of being a victim of violent crime. Politicians then respond to the

public’s misinformed demands to crack down on crime with harsher

punishments and other confrontational measures. Beale (2003);

Pettit (2002).

Nevertheless, the public has a better sense of the situation in its own

country than in other distant countries. Thus, ‘normal’ negative

reporting on events in China will create a more negative impression in

the minds of American citizens or others not familiar with China

because they lack the counterbalancing positive, less-newsworthy

experiences from everyday life. The negative impact is likely to be even

greater when the reports tap into long-held stereotypes often favored by

editors eager to peddle papers. Moghalu (2002: 34–5) points out that the

Western media paid more attention to the International Criminal

Tribunal for the Former Yugoslavia than the International Criminal

Tribunal for Rwanda and that coverage of the ICTR was more critical.

The author explained that ‘the most important reason why the ICTR

receives a steady stream of criticism and critical reporting is the stereo-

typical, biased, and long standing negative image and neglect of the

African continent in the global media,’ complemented by ‘a mixture of

ignorance, misunderstanding, and calculated editorial decision making

by the editors of various global media.’
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19. Amnesty International and other NGOs have traditionally excluded

economic rights from their mandate, although they have recently

begun to focus more on poverty and economic development issues.

20. To give credit where credit is due, the general media does often cover

such stories of economic hardship.

21. US Department of State (2004a).

22. In her testimony before the US Congress, Executive Director of Human

Rights Watch in China Sharon Hom (2004), stated:

Although there have been areas of improvement—increased average living

standards, access to information, greater government participation in the inter-

national human rights regime—the human rights situation is generally wors-

ening in other respects for the vast majority of China’s people . . . .[T]he human

rights situation has overall deteriorated seriously and is marked by growing

social inequalities and poverty; massive unemployment; and environmental

degradation reaching crisis dimensions; severe restrictions on freedom of

expression, including crack-downs on ethnic minorities, religious groups

(Falun Gong, underground churches), independent political parties or unions,

independent media; use of torture and mistreatment of prisoners, arbitrary deten-

tions and arrests. Lawyers taking on cases that are politically sensitive may find

themselves intimidated or themselves the target of prosecution.

Whereas claims of steady deterioration in ‘human rights’ are usually

based on increased violations only in some areas of civil and political

rights, Hom suggests a broader deterioration. There may be ups and

downs with respect to some issues and new problems may arise from

time to time, as is true everywhere. Nevertheless, claims of deterior-

ation across the board for the vast majority of Chinese citizens are not

consistent with the empirical evidence showing generally steady

improvement in the last twenty-five years in all main categories, albeit

with more limited and less consistent progress on civil and political

rights. Despite problems with unemployment, growing income differ-

entials and even environmental degradation, the vast majority of

Chinese citizens are far better off as a result of economic reforms during

the last two decades. As demonstrated, infant mortality rates are down,

education enrollments are up, people are living longer, and poverty has

been reduced. Moreover, the international human rights regime has

not yet recognized a right to a particular distribution of wealth. Nor

have the rights to employment or to particular environmental standards

become justiciable in most countries. Perhaps more importantly, the

proposed solution is unclear. No doubt Chinese leaders would prefer
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full employment, a clean environment, and zero poverty. However, the

transition from a poor, underdeveloped country with an economy

dominated by rural agriculture and state-owned enterprises to a

modern, affluent, industrialized society with a large urban population

and a market-based economy is always accompanied by growing

unemployment, widening income differentials and environmental

degradation. See also Christie and Roy (2001: 219, 232), noting that

while serious problems remain, ‘the CCP can truthfully claim that the

average Chinese is better off than before the establishment of the CCP

regime, and indeed the total human rights situation (that is, including

socioeconomic as well as civil/political rights) today is the best in

China’s history.’

23. US Department of State (1998).

24. US Department of State (1994).

25. For a discussion, see Peerenboom (2002: 142–5, 559–68).

26. Russia’s software piracy rate (93%) was actually slightly higher than

China’s in 2003 (92%). See USTR (2004).

27. Russia was put on the Priority Watch List. But only a Priority Foreign

Country designation allows for the imposition of sanctions after an

investigation. Dimitrov (2004: 87–90).

28. Ibid. Less noble concerns over economic self-interest may also have

played a role: intellectual property violations in China cost US com-

panies more than similar violations in Russia, and American busi-

nesses stand to gain more from access to Chinese markets than to

Russian markets. The USTR estimates copyright violations in China

result in losses of US$2.5 billion per year, as compared to $1.1 billion in

Russia. These numbers rely on the absurd assumption that people in a

low income country such as China would actually pay full price for

products they now purchase at a tenth or twentieth of the full price. See

USTR 2004.

29. Bush (2002).

30. The White House (2002: 3).

31. Persaud (2004).

32. Jochnick and Normand (1994).

33. Albright (2000).

34. Holsti (2000: 131–55) cites polling data showing a decline in the

public’s interest in the state of human rights abroad since the end of

the Cold War.
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chapter 6

1. Gilley (2004) is a particularly egregious example, blaming everything

from higher crime rates to environmental degradation to rising

inequality to the tourist boats eating away at the Buddhist carvings on

the riverside in Guilin on the lack of democracy. When confronted with

areas where the government has been successful, he claims that China

would have enjoyed even greater success under a democratic regime;

conversely, when confronted with the empirical reality of dramatically

inferior performance in India or other developing democracies, he

claims that the situation there would have been even worse under an

authoritarian regime. But clearly democracy is no guarantee of good

governance, as the low World Bank scores of many democracies show.

2. Watson (1993). The Chinese Academy of Social Sciences (2004) recently

devoted a special issue to yet another round on legal transplants.

3. Teubner (1998).

4. Langer (2004).

5. Xu Zhangrun (2004).

6. Orücü (2002).

7. Pistor and Wellons (1999).

8. Potter (2004).

9. Evans (2003) describing institutional monocropping as the imposition

on developing countries of idealized versions of Anglo-American insti-

tutions, which are presumed to transcend national circumstances,

level of development, position in the global economy and culture, and

claiming that the processes has produced ‘profoundly disappointing

results.’

10. Su Li (1995).

11. ‘Harmony but not identity’ is typically associated with cultural assim-

ilation and the relationship between Chinese and non-Chinese.

However, it is equally applicable to legal reforms that involve some

element of assimilation of foreign models.

12. The metaphor of legal translations leads into the murky waters of

postmodernism on the one hand, and analytic philosophy of language,

including discussions of incommensurability and holistic systems of

meaning, on the other.

13. Turn of the century legal and political reforms were often described in

terms of an impact-response model, which is similar to legal trans-

plants in emphasizing the Western origins of legal reforms and in being

unidirectional. Just as the notion that contemporary legal reforms are
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simply imported from abroad fails to capture the complexity of the

dynamics of reform today, so too the notion that China’s turn of the

century reforms were driven by the sudden realization that China

lagged behind Western countries in technical, military, and legal-political

matters was too simple. For a critique of the impact-response model,

see Cohen (1970).

14. These shortcomings do not mean that the metaphors are not useful for

the intended purpose of shedding light on legal development or a

particular aspect of legal development. Nor is it surprising that descrip-

tive metaphors are not that useful in prediction as these are different

tasks. A hammer may be useful for pounding but not cutting. It also

bears noting that the metaphors have then been interpreted and applied

to the legal reform process in various ways, including at times in ways

at odds with the original views of the authors. For example, different

commentators may disagree over whether, or the extent to which, legal

transplant implies a teleological convergence in legal systems.

15. See generally Dowdle (2002); Cai (2005/2006).

16. This same criticism applies generally to the notion of mixed legal

systems. On the growing use of ‘mixed systems’ as a descriptive cat-

egory in comparative law, see Reid (2003).

17. See generally, Peerenboom (2002: 153–6) and the cites and examples

therein.

18. Developing their regulatory theory in the context of a liberal democracy,

Dorf and Sabel (1998) refer to their approach as a directly deliberative

polyarchy based on democratic experimentalism. For a discussion of the

applicability and limits of this approach for China, see Peerenboom

(2002: 424–31).

19. For an early attempt to predict success or failure of transplants, see

Kahn-Freund (1974), emphasizing political factors including interest

group politics over social, economic, and cultural factors. Daniels and

Trebilcock (2004) group obstacles to rule of law into three general

categories—resource and institutional capacity shortcomings; social-

cultural-historical problems; and political-economy barriers. They

argue that political-economy obstacles, including opposition by key

interest groups, have been the biggest barriers in Latin America and

Central and Eastern Europe. Brooks (2003), Kahn (1999), Licht et al.

(2002), Friedman and Perez-Perdomo (2003) all emphasize cultural

factors. Cooter (1996) highlights the importance of law complying with

efficient social norms. Friedman (1960) calls for more attention to legal

culture.
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20. There are vast literatures containing numerous empirical studies on

the transition to and consolidation of democracy, the relationship

between law and development, and factors affecting the implementa-

tion of human rights. See e.g. Carey and Poe (2004) for empirical studies

of human rights. There is also a growing empirical literature on the

establishment and implementation of rule of law, with ‘rule of law’

taken as the dependent variable. In addition, several systematic empir-

ical studies look at particular features of the legal system in relation to

economic development and the protection of rights. See generally,

Peerenboom (2005) and the cites therein.

21. See Peerenboom (2004e); Linnan (2006).

22. Ravich (2000) argues that marketization leads to development of civil

society and a process of democratic learning on the part of citizens that

is crucial for legal and political reforms. Zakaria (2004) attributes

problems in development of rule of law and establishment of democracy

in the Mid East in part to a business class and citizenry dependent on

easy money from oil. Easy money tends to produce a corporatist or clien-

telist relationship between the elite and the government, and allows the

government to buy off the populace and delay political reforms.

23. See Raustiala (2000).

24. A change that can make at least one individual better off, without

making any other individual worse off is a Pareto improvement: an

allocation of resources is Pareto efficient when no further Pareto

improvements can be made. An outcome is Kaldor–Hicks efficient if

those that are made better off could in theory compensate those that are

made worse off and produce a Pareto optimal outcome. However,

Kaldor–Hicks does not require that those made worse off are in fact

compensated, and thus may lead to negative distributional consequences.

25. Clarke (1998–9) cautions against the teleological assumption that the

end state of legal reform is meant to be, or likely to be, the ‘Western rule

of law ideal.’

26. Peerenboom (2002 and 2004a).

27. Clarke (1998–9) questions whether China has a legal system; Lubman

(1999) questions whether China has a legal system. For a response to

Clarke and Lubman’s claims that China lacks a legal system and an

attempt to sort out different approaches to defining the minimal

requirements of rule of law and answer the question whether we will

know rule of law when we see it, see Peerenboom (2002: 130–41,

565–8). Briefly stated, I argue that there is considerable agreement

about the elements of a thin (or procedural) rule of law. However, there
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is considerable disagreement about thick (or substantive) conceptions

of rule of law in China and elsewhere.

28. One type of Orientalism denies China could ever establish rule of law

given its cultural traditions. Another attempts to impose on China a

particularly thick conception of liberal democratic rule of law as the

only appropriate model worth pursuing. See also Ruskola (2002).

29. Licht et al. (2002) found that countries that emphasized autonomy and

egalitarianism had higher levels of rule of law and accountability and

less corruption, whereas countries that emphasized embeddedness and

hierarchy had a lower level of rule of law and accountability and worse

corruption. In short, Euro-America scored significantly higher than

other regions. The authors suggest that cultural orientation in East

Asia may make it more difficult to implement rule of law, restrict cor-

ruption, and increase accountability, and that ‘good governance’ in

Asia may differ in some respects from ‘good governance’ in Western lib-

eral democracies. 

Good governance in Asian countries no doubt differs in significant

respects from good governance in rich, liberal democratic Western

countries once one examines in more detail the broad variables of rule

of law, accountability, and corruption. Kasian Thechapira for instance

describes three different versions of good governance—autocratic, lib-

eral, and communitarian—each of which has different positions on

civil society, the state, markets, and democracy. The autocrat empha-

sizes the need for a strong state to ensure economic development, root

out corruption, and maintain social order. The liberal favors broader

participation by civil society in fair competition both in the market and

political arena. The communitarian sees civil society as promoting

social justice through pressure on the state to overcome the growing

inequality associated with globalization and neoliberal markets

(Banpasirichote 2004: 224). Nevertheless, Asian states have outper-

formed other regions in terms of rule of law on the same World Bank

good governance scales used by Licht et al., suggesting that culture may

not be as important at least in Asia as the authors suggest.

30. Of course, judicial corruption is not only a matter of low salaries.

31. For a more extensive discussion of adversarial and inquisitorial

systems, see Langer (2004).

32. For a discussion and critique of the amendments, see Hecht (1996);

Clarke (1998).

33. Wiegand (1996). Langer (2004) argues that while the US’s influence may

be producing deep changes in other legal systems, these systems may

Endnotes 343



still diverge in important ways. Amann (2000) discusses the reservations

regarding the adoption of common law norms and practices with

respect to the International Criminal Tribunal for Rwanda.

34. Cohen (2002); Yu Ping (2002).

35. Kurczewski and Sullivan (2002: 281–2). Hammergren (1998: 10) points

out that Latin Americans have also reacted to increased crime by

curtailing liberal reforms.

36. Although Japan has adopted a more adversarial system since the Second

World War, the system retains many of the features of an inquisitorial

system, including the emphasis on the search for truth carried out by

impartial and professional prosecutors, the distrust of defense counsel

and the limits on counsel’s ability to meet with the accused and

conduct discovery, the long periods of detention during investigation,

the limited access to bail for those who have not confessed, and the

relaxed rules of evidence that allow for consideration of hearsay evi-

dence and the introduction of illegally obtained evidence. While such

features seem alien to an American lawyer steeped in the adversarial

tradition (with trial by a lay jury), and, while such features may in cer-

tain cases lead to abuse or miscarriages of justice, they must be viewed

in terms of a highly professional procuracy that goes to great lengths to

ensure that the facts of the case are clear, the punishment both fits the

defendant and the crime, and that the punishment is consistent with

other similarly situated defendants whose circumstances are explored

in great detail. Furthermore, the Japanese system seeks not only or

even primarily punishment in most cases. Rather, the emphasis is on

rehabilitation and reintegration of the accused into society. Johnson

(2002: 74, 84) notes that in Japan, ‘[l]awyers are not permitted to be pre-

sent during interrogation;’ suspects have the right to remain silent, but

may be and often are interrogated for hours at a time for up to twenty-

three days; fewer than 10% of suspects secure the services of a lawyer

during the investigative phase; prosecutors typically limit contact

between the lawyer and the accused to three short visits of fifteen min-

utes each if the accused has not yet confessed; and ‘[p]rosecutors, police

and prison guards may censor written communications between the

accused and defense counsel.’ Despite some areas of concern, Johnson

concludes the ‘normative bottom line’ is that ‘the Japanese way of jus-

tice is uncommonly just,’ especially in comparison to the punitive and

highly dysfunctional criminal justice system in the United States.

37. In recent years, the Constitutional Court in Taiwan has exercised its new-

found authority by greatly expanding the rights of criminal suspects,
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notwithstanding similar views among the Taiwanese public, as in

China, regarding the need to wage war on crime. In 1991, 58% of

Taiwanese approved of executing criminals in public, 68% endorsed

passing special laws to attack crime, and 59% believed that punish-

ment was more important than compensation for the injured. In 1999,

over two-thirds thought punishments were too lenient, while only 1%

thought punishments were too harsh. Furthermore, over 42% believed

that suspects could be detained even if there was not sufficient evi-

dence to prove them guilty of serious crime, as long as there was rea-

sonable suspicion. See Chen (2003), arguing that without broader

public support for the protection of human rights, it is doubtful that

rule of law can be realized in Taiwan—or at least the liberal democratic

version of rule of law entailed by such rights.

38. There is little if any chance that China will revert back to an inquisitor-

ial system: the global trend is toward an adversarial (if not American)

model; human rights organizations would have a fit; domestic reform-

ers and legal academics, many of them trained in the US, would oppose

the changes; and central authorities are unlikely to reverse themselves

so soon after the decision in the mid-1990s to move toward an adver-

sarial model.

39. Supreme People’s Court’s Several Opinions on Applying Summary

Procedures to Try Cases of Public Prosecution (2003).

40. Several Opinions on Applying Ordinary Procedure to Try ‘Cases in

Which the Defendant Pleaded Guilty’ (Trial Implementation) (2003).

41. See Langer (2004).

42. For critical accounts, see Alschuler (1983); Langbein (1978); Schulhofer

(1992). For positive accounts, see Scott and Stuntz (1992). For a thought-

provoking description by a former public defender and prosecutor, see

Lynch (1994). He points out that in seven state counties in the US, 100%

of convictions were obtained by guilty pleas without jury trials; some

judges threatened—and imposed—draconian punishments for defend-

ants who refused to plea bargain; judges, prosecutors, and defense

counsel favored plea bargains because jury trials were much more work

and fraught with professional risk for the judge if the case was over-

turned on appeal, for the prosecutor if the defendant was acquitted, and

for defense counsel if the defendant was found guilty and subject to a

much heavier punishment; meanwhile, prosecutors, far from agonizing

over appropriate sentences, made snap decisions usually within three

minutes for misdemeanors and ten minutes for serious felonies based

on only a cursory knowledge of the facts of the case.
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43. Scott and Stuntz (1992: 1911–12).

44. See Peerenboom (2004d).

45. Ministry of Public Security, Doc. No. 52. The Notice also calls on pub-

lic security officers to punish activities of hooliganism that disrupt

public order despite exhortations to halt such activities, such as

panhandling; camping in the open; provoking disturbances; and incit-

ing crowds to fight in or around such public places as offices, schools,

hospitals, public squares, movie theaters, and famous scenic spots.

46. For instance, Inner Mongolian regulations emphasized that the prob-

lems of migrancy and vagrancy could only be addressed through the

combined efforts of government, society, and families. The regulations

require local governments to pick up the tab for return transportation

and to help solve the economic difficulties of migrants so that they do

not head back to the cities. In addition, the regulations call for the

education of families regarding their responsibility to look after

vagrants. They also ominously, if vaguely, warn that those who fail to

provide support will be ‘strictly dealt with according to law.’ The

Mongolian government also emphasized that the relief centers were

only for the temporary assistance of those in dire circumstances, who

lacked the ability to meet basic living needs. The vast majority of those

who come to centers will still be sent back to their homes. In addition

to reiterating that the maximum stay is ten days unless the next higher

level government department approves an extension, the regulations

limit vagrants to two stays within a six-month period. If vagrants refuse

to leave after their time is up, relief services will be terminated. If the

relief centers cannot track down the families of minors, seniors,

handicapped people, and the mentally impaired, after fifteen days the

center staff is to contact the same level government to arrange for their

relocation. The regulation is silent as to where they will be relocated.

The centers may also deny services to anyone who refuses to provide

accurate information about their identity, residence, and financial

resources. See Inner Mongolian Autonomous Region Government,

Notice To Carry Out Well the Relief Management Work for Urban

Indigent Vagrants and Beggars (Aug. 15, 2003).

47. The procedure is referred to as kangsu or protest when the challenge is

brought by the procuracy.

48. The legislature in most legal systems may be able to pass new laws that

would result in a different income on similar facts in future cases, but

they generally do not have the power to alter the results for the parties

in cases already decided by the court. Some legal systems also have
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three tiers of review as part of their normal appeal process, in comparison

to the trial plus one-appeal system in China.

49. Each year, the courts handle approximately 6 million cases, of which

less than 2% end up being retried. Only a minuscule fraction—between

0.3% and 0.4% of all cases handled by the courts—result in a changed

verdict (Peerenboom 2006).

50. The ratio of cases reversed to those supervised is in the aggregate rather

high, although it varies by type of supervision, type of case, and from

place to place (Peerenboom 2006).

51. This is not surprising at least for reforms introduced via laws as the

NPC lawmaking process typically involves both domestic and foreign

input. Drafters will usually collect relevant laws from many different

countries for reference. A drafting committee will then tour China to

get a sense of the problems people working in the system are facing and

their proposed solutions. A drafting group, often headed by a legal

scholar or at least involving academics, will then prepare a draft for dis-

cussion. The draft will then be circulated to relevant departments and

interested parties, including in some cases foreign businesses or their

representatives such as the American Chamber of Commerce. Drafts of

important laws such as the Marriage Law and Property Law are also

made available for public comment.

52. Biebesheimer and Payne (2001) discuss various problems with the

available quantitative data including that measuring instruments are

too general to be of much use. Taylor (2006) discusses and evaluates

four popular measures for evaluating legal systems and legal reforms.

Carothers (2003) claims that the lack of systematic empirical studies

has hindered development of our knowledge base.

53. Daniels and Trebilcock (2004).

54. Ignatieff (2003) questions whether states that have failed because of

ethnic conflict should be maintained intact, and whether the interna-

tional community should intervene at all in places like Somalia or just

walk away given that periodic aid may exacerbate conflicts as factions

fight over the bounty, while the international community often lacks

the political will and resources for the kind of sustained occupation

that ultimately is required to turn the state around.

55. Several of the essays in the Holzgrefe and Keohane (2003) volume con-

template a more expanded scope of humanitarian intervention that

includes nation building, in some cases in contexts where sovereignty is

compromised under forms of protectorate or trusteeship. Keohane (2003),

for example, argues that effective post-intervention measures requires
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limitations on sovereignty, and that states in ‘bad neighborhoods’ might

have to go through a process of nominal sovereignty where authority

over domestic affairs rests with the UN or some outside authority, lim-

ited sovereignty where the UN or outside authority has veto power

over key decisions by local actors, and then integrated sovereignty

where nationals make their own decisions subject to a supranational

court. Williams and Pecci (2004) discuss the earned sovereignty

approach, which may involve phased, conditional, or constrained

sovereignty as a possible approach to conflicts over self-determination.

56. See e.g. Carothers (2003).

57. Neilson (2006) reminds us that bankruptcy laws pushed by the inter-

national community in Indonesia have not been implemented due to

limited state and public sector capacity, opposition by local stakehold-

ers and ideological concerns about the negative consequences of

neoliberal economic policies, many of which were forced upon

Indonesia as conditions for economic aid during the Asian financial

crisis. Stewart (2005) points out that the remarkable consensus of the

international community on tax reforms ignores local politics, empha-

sizes efficiency over equity and the distributional effects of tax rules,

and has failed to produce the expected results in many countries.

58. An experimental approach is consistent with a deep streak of pragma-

tism running through Chinese political philosophy and culture (Hall

and Ames 1999).

59. Kaufmann et al. (2005) concede the difficulties of assessing trends in a

particular country indicator given the large margins of error. The

decreases may be attributable to the addition of new data sets and more

importantly large margins of error (standard deviation of .12 for rule of

law). After new data sets were added, China’s scores from earlier years

were lower than reported previously. For example, China’s 2002 rule of

law ranking is now listed as the 48.5 percentile rather than the 51.5 per-

centile previously given when the data came out in 2003. Other indica-

tors for 2002 are also anywhere from 2 to 4.5 percentage points lower

now than when reported in 2003. The World Bank index aggregates

results from several other data sets that rely on subjective judgments by

business people and others familiar to one degree or another with China.

Thus, there is also the possibility that subjective impressions are out of

line with objective circumstances, particularly when it comes to a tech-

nical area such as legal reforms. Nonspecialists in particular might have

been disappointed that China’s accession to the WTO did not miracu-

lously lead to a rule of law compliant legal system overnight.
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60. Funneling compensation claims for the taking of land, farms, and

houses in the countryside and cities into the courts forces courts to

decide the controversial issuse of who is entitled to the windfall from

rising real estate prices. Urban residents, especially those that worked

for the government or state-owned enterprises, are often living in hous-

ing originally allocated to them by the state for free, and then sold to

them at heavily subsidized rates. When the land is requisitioned, the

court must decide how much the homeowners should be compensated.

Should the current residents be entitled to fair market value for their

housing and the land use rights, even though the land use rights may be

unclear and they obtained the housing at subsidized prices? Those

affected may argue that they worked hard for the state for years for low

wages, and deserve the windfall. But they have already benefited

relative to others who did not have the opportunity to purchase their

housing at below-the-market prices. Similar issues arise in the coun-

tryside, although farmers may have a greater normative claim to the

sales from land use rights given the discriminatory policies that trans-

ferred wealth from rural to urban areas through artificially low prices

for agricultural products and the large wealth differential between rural

and urban areas today.

61. Very roughly, a xiaokang refers to a society in which the differences

between the rich and poor are not so great as to undermine social

stability. A harmonious society is a much higher standard, which

entails much more than the minimal compromises and accommoda-

tions required to achieve a xiaokang society. A harmonious society

would require in addition that individuals are given the opportunity to

achieve a certain degree of self-fulfillment—a notion vaguely akin to

the capabilities approach adopted by Sen (1993) and Nussbaum (1997).

An even loftier idea would be datong—literally ‘great unity.’ This state

is a utopian ideal, capable of various interpretations ranging from the

Marxist ideal of ‘to each according to their needs’ or a Millian state in

which all obtain self-realization and fulfillment to a state in which pro-

cedural and substantive notions of equality would merge.

62. Bugaric (2001) argues that in Eastern Europe, courts decided cases based

on neoliberal economic dogma that did not always fit the times and

conditions. Similarly, in the Philippines, a recurring complaint is that

the courts interfere too much in ‘economic decision-making’ by

second-guessing government policy-makers. Pangalangan (2004)

describes how the desire of the Filipino courts to please the public

has led to an outcome-oriented jurisprudence, ‘as if the courts were in
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a perpetual popularity contest refereed by polling groups and single-

interest lobbies, all of them oblivious to the professional demands of

the legal craftsman.’ On the other hand, Halmai and Scheppele (1997)

point out that Hungarian constitutional court enjoyed strong public

support even though it adopted a strict legalistic or ‘rule of law

approach’ to transitional justice issues, striking several of the more

punitive laws passed by the democratically enacted legislature for

being retroactive.

More generally, the expanding role of the courts in transitional states

raises questions about the preferred form of constitutional review and

whether relying too heavily on the judiciary may hinder the develop-

ment of political processes needed to consolidate and sustain democ-

racy. Courts are increasingly being plunged into the middle of political

disputes. In Russia, the judiciary faced the issue of Chechnya’s claim to

independence; in Egypt, courts have decided cases involving Sharia

principles that determine the nature of public life; in South Africa,

courts have decided on the legality of amnesty provisions and even the

constitutionality of the constitution (Hirschi 2002). Whatever the

long-term impact on the development of other political institutions,

these decisions by the court are driven more by policy considerations

than law. They highlight the differences in social, economic, political,

and normative beliefs that support competing thick conceptions of rule

of law in a society. As a result, parties on all sides of the issue will

invoke ‘rule of law’ to support their preferred outcome and to criticize

the courts if the court’s decision does not comport with their prefer-

ences, leading to doubts about the meaning and value of rule of law.

63. Pluralism as used here refers to the view that there are multiple,

irreducible fundamental values that may conflict in particular circum-

stances. This is both a factual and normative claim.

64. Tyler (1990).

65. Pei (2006).

chapter 7

1. Lawrance (2004).

2. Vitug (2004).

3. Amateurism Impairs Roh Regime (2004).

4. Asia: The Greatest Show on Earth (2004).

5. CIA (2005).
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6. See e.g. Lawrance (2004). See also Gilley (2004).

7. Asia: The Greatest Show on Earth (2004).

8. Lele and Quadir (2004b: 3).

9. Rocamora (2004).

10. Angeles (2004: 196).

11. David (1994: 24–5).

12. Rocamora (2004: 204–5).

13. Co (2004).

14. Lindsey (2004: 312).

15. Linnan (2006).

16. See generally Lindsey (2006a).

17. Robinson (2002: 103).

18. Linnan (2006).

19. CIA (2005).

20. Ibid.

21. On the positive side, the UNDP (2005: 46) points out that Bangladesh

was able to make notable improvements in human development,

admittedly from a very low base, despite low growth.

22. CIA (2005).

23. McCann and Gibney (1996: 23–5). Reilly (2003) notes that over the

period 1976–96, the number of countries with the best score actually

decreased, countries with the worst score increased, while the mean

remained about the same.

24. Fein (1995).

25. Davenport and Armstrong (2002) found that ‘authorities do not

perceive any change in the costs and benefits of repression until the

highest levels of democracy have been achieved.’ Keith and Poe (2002)

found that democracy has only a minor impact on personal integrity

rights, although the transition from the lowest level to the highest level

produces a more substantial impact. Zanger (2000) found that democ-

racy leads to improvement in human rights performance within the

first year of holding elections, but then leads to increased repression in

following years. In contrast, while a regime change from democracy to

authoritarianism brings repression in its first year, it results in a

decrease in repression in subsequent years. Moreover, the study distin-

guished between democracies, authoritarian regimes, and mixed

regimes—i.e. those regimes that score in the middle of the Polity III

index, as most new democracies are likely to do. Transitions from an

authoritarian regime to a mixed regime lead to more repression in the

year of change, a decrease in the first year, and then an increase in
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the second year. In sum, the results support the argument that human

rights improvements are consistently obtained only in full democra-

cies.

26. Bueno de Mesquita et al. (2005: 439).

27. Ibid. at 440.

28. Lak (2002).

29. Przeworski et al. (2000: 270).

30. Gu (1997).

31. Chan (1993).

32. Hagopian (1998) points out that Latin America elections are also often

more about choosing persons than policies, and that the presidential

system encourages presidents who treat parties, congress, and courts as

a nuisance. Examples include Collar in Brazil, Fujimori in Peru,

Serrano in Guatemala.

33. Helgesen (2002: 82).

34. See Bell (2000: 153).

35. Hahm (2004).

36. Ling and Shih (1998).

37. Albritton and Thawilwadee (2003).

38. Pasuk and Baker (2004: 5).

39. Cited in Pasuk and Baker (2004: 171).

40. Peng (1998).

41. Kim (2004: 201) considers two common explanations. The first empha-

sizes cultural factors. Korean civil society is still rooted in traditional

patters of associational life, and remains particularistic and closed. The

second suggests that the state has co-opted political associations and

thus undermined the necessary tension between state and civil society.

He argues both fail to appreciate that civil society was originally

intended and has historically served to complement the state, rather

than simply oppose the state, by ameliorating some of the negative

effects of capitalism, including poverty, inequality, moral decay, and

the social stability that then follows. Han (2005: 106) points out that

Korean NGOs are hampered by ‘poor financial conditions due to the

lack of a membership fee payers, an overly professionalized support

base, and project-oriented activities with little participation of

citizens.’

42. Helgesen (2002: 82).

43. Park and Shin (2004).

44. Albritton and Thawilwadee (2003). However, only 25% agree that free

speech is not worth it if that means having to put up with a threat of

Endnotes352



social disorder, while over 90% believe that the political leaders should

tolerate views of challengers, suggesting that Thais are aware of the

misuse of restrictions on free speech in the name of public order and the

use of defamation laws to curtail political opposition.

45. Pinkney (2003: 232). In addition to a handful of countries that have

enjoyed continuous democracy since becoming independent, Pinkney

counts Uruguay as the only clear-cut case of consolidation among

those making a transition from authoritarianism, with some support

for Argentina, Chile, and perhaps South Africa and Ghana. McFaul

(2002) notes that twenty-two of the twenty-eight former soviet

republics are ‘various shades of dictatorships or unconsolidated transi-

tional regimes.’

46. O’Donnel and Schmitter (1986: 69).

47. Bell and Keenan (2004: 346–7) point out that once in power even the

rights-friendly Nelson Mandela criticized NGOs, claiming that ‘many

of our nongovernmental organizations are not in fact NGOs, both

because they have no popular base and the actuality that they rely on

the domestic and foreign governments, rather than the people, for their

material sustenance.’

48. As Rapley (2004) and Dezalay and Garth (2002) note, many elite in

developing countries—often trained in prestigious American universi-

ties—supported neoliberal policies.

49. Chua (2003) shows that the combination of globalization, economic

liberalization, and democratization may be particularly problematic in

countries where there is an economically dominant minority. Ethnic

minorities with market skills are better able to take advantage of eco-

nomic liberalization. As the gap in inequality grows, ethnic tensions

rise. The poorer ethnic majority takes advantage of the increased polit-

ical space provided by democracy to vent their anger, often spurred on

by demagogues who rise to power by stirring up ethnic hatred. This scen-

ario frequently leads to three types of backlash. The first is against

economic liberalization, as the dominant majority elects populists

who reject both the positive and negative elements of the Washington

Consensus in favor of limits on imports and foreign direct investment,

nationalization of companies, confiscation of land owned by members

of the minority and foreigners, and redistribution of income, as in

Mugabe’s Zimbabwe and Chavez’s Venezuela. The second is against

democracy, as the economically dominant minority joins forces with

authoritarian leaders, as in Suharto’s Indonesia. The third reaction is

ethnic violence, even genocide, as in Rwanda and the former
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Yugoslavia. Given that democratization and economic liberalization

may lead to conflict in heterogeneous societies, one possible implica-

tion is that economic reforms (albeit with more sensitivity to distribu-

tional effects and greater investment in human capital and

institutions) should precede political reforms, and that democratiza-

tion should be postponed until a higher level of wealth is obtained. This

is consistent with the general empirical literature that shows democra-

tization at lower levels of wealth is likely to fail and that the better pro-

tection of human rights generally occurs only once democratization is

consolidated. Chua herself resists this conclusion, suggesting instead

various ways members of the dominant ethnic minority, leaders of

developing countries, and the international community might be able

to mitigate the problems. To be sure, democratization and market

reforms have not led to problems in all countries with a dominant eco-

nomic minority. Yet even assuming all of her recommendations were

taken together, it is doubtful that they would be sufficient in many

cases to prevent the backlashes.

50. Quadir (2004: 91).

51. Angeles (2004: 189).

52. Latinobarometer (2002).

53. Carothers (2002); Diamond (1999).

54. Diamond (1999).

55. Carothers (2002). See also McFaul (2002).

56. I have discussed these and other factors elsewhere, concluding that

China is not likely to become democratic in the near future, although

democratization in the long run is likely (Peerenboom 2002: 513–46).

57. Eurobarometer 62 (2005).

58. Pew Global Attitudes Project (2002). Interestingly, Asian citizens are

generally satisfied with their own lives and optimistic about the future,

with between half and three-quarters of respondents in India, China,

the Philippines, South Korea, Vietnam, Indonesia, and Bangladesh

believing their lives would improve in the next five years and less than

10% worried that their lives would not improve during the same

period. Japan, where 39% of people felt they lost ground in recent years,

was the exception. Only 34% of Japanese are optimistic about the

chances of improvement in the next few years, with 27% anticipating

being worse off. However, beliefs about future growth and improve-

ment in personal circumstances do not necessarily translate into satis-

faction with the current government in democratic states. One can

only speculate about what the implications for democracy would be if
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people came to believe they would be worse off in the future under a

democratic regime. Thailand is a notable exception to the general dis-

content with democracy in Asia. Albritton and Thawilwadee (2003)

report that an astounding 90% of Thais are satisfied with the way

democracy works, with 85% maintaining that democracy is always

preferable to authoritarianism. The strong support reflects the long his-

tory of military coups that have undermined efforts to democratize for

much of the twentieth century.

59. Freedom House (2004).

60. Chu et al. (2001: 124).

61. Helgesen (2002: 84).

62. Elections without meaning (2004).

63. Dezalay and Garth (2002).

64. Herman and Chomsky (1988). There are similar complaints about the

media in Asia: ‘In much of Asia today, major political parties, institu-

tions of formal education and the internationalized “media of commu-

nication” are playing the role of citizen pacification, of manufacturing

consent and legitimization of actually undemocratic regimes (whether

formally democratic or not), as has already happened in other older cap-

italist democracies’ (Lele and Quadir 2004b: 11). Han (2005) attributes

the widespread perception that the Korean mass media represents a

superpower out of control to the dominance of the press by entrenched

conservative interests.

65. De Luca and Buell (2005).

66. Latinobarometer (2002). Forero (2004) points out that massive discon-

tent in Latin America has led to the downfall of six elected leaders after

violent unrest, growing support for neo-authoritarian leaders, and the

granting of extrajudicial powers to effective leaders. There have even

been calls in Peru for the return of the authoritarian leader Alberto

Fujimori, who was run out of office on corruption charges.

67. E-mail from Tianjin Shi (Aug. 13, 2004), citing data from a nationwide

survey conducted in 2002.

68. Pew Global Attitudes Project (2002).

69. Chu et al. (2001: 127).

70. Pew Global Attitudes Project (2002); Pew Global Attitudes Project

(2005). The sample in these studies was disproportionately urban.

Chen Jie (2004) reports that public opinion surveys in Beijing from 1995

to 1999 found that contrary to the widespread assumption outside of

China that the CCP lacks support, the CCP still enjoys legitimacy,

at least among urban residents in Beijing, although citizens were
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concerned about rising inequality, diminishing job security and

corruption. Dowdle (2002: 32–5) cites a number of other polls showing

support for government policies and general satisfaction with life in

China. The UNDP (2005: 121) notes that Vietnam has achieved

impressive growth rates of 5% a year since the 1980s, while managing

to maintain equality, with only a slight rise in the Gini coefficient from

.35 to .37 during the 1990s. Vietnam’s HDI ranking is 16 places higher

than its wealth ranking, demonstrating that it has used available

resources effectively to promote human well-being.

chapter 8

1. For a more comprehensive discussion of the various paths to democ-

racy and the likely impact of democratizing or not democratizing on a

range of issues, see Bachman (2000), who believes gradual democratiza-

tion more likely, and Gilley (2004), who believes that CCP rule will end

with a bang rather than a whimper. While agreeing with most of

Bachman’s assumptions and conclusions, I think there is a greater

chance for the CCP to evolve into some sort of social democratic party

and then maintain power for years. Although I also agree that rule of

law will require significant changes in social values, I see the main

obstacles at present as institutional rather than cultural. Gilley (2004:

191) provides a much more optimistic picture regarding the benefits of

democratization, while acknowledging the possibility of chaos and the

probability of ‘much violence and many deaths.’ He suggests (p. 153)

that democracy will not fail in China, as it has in so many other devel-

oping countries, although the transition to democracy ‘will likely be

ugly, very ugly at first.’ Gilley asserts that limited violence may be nec-

essary and morally acceptable for a greater justice, and that the world

should be willing to pay the cost of ‘some degree’ of chaos in China. He

also suggests Chinese citizens would find the ‘great deal of bloodshed’

and the political, social, and economic disruption worth it, just as peo-

ple in other countries allegedly have. However, the many polls showing

widespread disenchantment of citizens in developing countries with

democracy and the willingness to sacrifice elections and civil liberties

for economic growth suggest that many people will not find the blood-

shed and social disorder worth it. This is all the more likely to be the

case for Chinese citizens given the higher value placed on social order,
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the memory of violent chaos and political instability for much of the

last 200 years, and the dire consequences for social, economic, and

political disruption on the hundreds of millions living below or near

the poverty line.

2. Han (2005: 82).

3. Ethnic conflicts in Bosnia, the rise of Islamic fundamentalism, the

struggle for power between Kurds, Sunnis, and Shiites in Iraq, the pop-

ularity of extreme right-wing parties in Europe, the rioting by Muslims

in France, and the Québécois quest to secede from the rest of Canada all

reflect a global trend toward greater awareness of ascriptive and affili-

ative identities, growing recognition of the need for policies that give

due consideration to multiculturalism, and a more worrisome rise in

identity politics. Asia is no exception to the general trend, as evidenced

by the emergence of conservative Hindu nationalism in India, the ris-

ing Islamic fundamentalism in Indonesia and Malaysia, the New

Confucian attempts to articulate a normatively attractive conception

of modernity consistent with Confucian principles in China,

Singapore, and South Korea, and the heated debates over Asian values.

In Thailand, anger at the IMF and its role in the Asian financial crisis

has fanned a general distrust of international institutions, as reflected

in Thaksin’s dismissive retort to UN criticism that ‘the UN is not my

father’ (Pasuk and Baker 2004: 164, 17). In South Korea, rising national-

ism is manifest in a tendency to emphasize the ‘uniqueness’ of Korea

and Korean people; in the growing assertion of sovereignty and inde-

pendence in foreign relations, particularly with the US; and in opposi-

tion to the economic offshoots of globalization, such as free-trade

agreements, the opening of the service sector in education and law, and

policies to foster increased labor market flexibility. International

NGOs, which are highly critical of North Korea, have also clashed with

domestic rights groups that favor reconciliation with North Korea

(Hahm 2006).

4. World Bank Chief Economist Nicholas Stern claims that protection-

ism on the part of developed countries in just the textile sector results

in a loss of 27 million jobs in developing countries. Cutting

Agricultural Subsidies (n.d.).

5. Greenspan, Snow warn against China sanctions (2005).

6. See e.g. Johnston (2001).

7. Ironically, many Asian critics of liberal democracy were trained in elite

Western universities, where they were exposed to the arguments and
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discourses of orientalism, postmodernism, and post-colonialism, and

to Western critics of democracy and liberalism.

8. For New Confucianism, see Hall and Ames (1999); Makeham (2003);

Tan (2003); Bell and Hahm (2003). For the Asian values debates, see

Peerenboom (2003b) and the cites therein. See also Discussion: Asian

Values (2001).

9. The various pieces of the puzzle are now beginning to fall into place. To

cite just a small portion of the literature available in English, Hall and

Ames (1999) provide the philosophical foundation for a

Deweyean–Confucian alternative to liberalism; de Bary (1998) argues

for a more liberal form of Confucian communitarianism; and Tan

(2003) splits the difference by attempting a Confucian synthesis of

communitarianism and liberalism. Bell (2000) contains both a theoret-

ical discussion of nonliberal democracy and consideration of institu-

tions and specific issues. The Bell and Hahm edited volume (2003)

Confucianism for the Modern World focuses on institutions.

Peerenboom (2002, 2004a) discusses nonliberal conceptions of rule of

law and accompanying institutions and outcomes on specific issues in

China and Asia more broadly. Peerenboom et al. (2006) surveys out-

comes in Asia on a range of rights issues. Bell (2006) contrasts Asian and

liberal perspectives on a number of specific policy issues.

10. State Council (2005).

11. This is a theme of several best-selling books such as Song et al. (1996) A

Powerful China Can Say No [Da Zhongguo keyi shuo bu].

12. Supporters of the universality of human rights have sought to discredit

the notion of Asian values or Chinese values by pointing to the tremen-

dous diversity within the region and China. However, if such diversity

precludes the possibility of common values within China and the

Asian region, then it also precludes a fortiori the possibility of univer-

sal values. Alternatively, one could claim that there are common

values within China and the Asian region but they are not distinctive.

However, what common values do exist are so abstract and so ‘thin’

that they lead to widely divergent outcomes on specific issues, many of

which are not consistent with current human rights standards as inter-

preted by the ICCPR Human Rights Committee and liberal rights

activists. Moreover, as we have seen, large multiple country empirical

studies have consistently identified statistically significant regional

differences in values, in rights performance, and in the impact of differ-

ences in values on rights performance. Both the regional studies and
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more specific studies suggest that the liberalism that provides the

thicker ideological basis for the human rights movement today is not

widely accepted within China and other Asian countries.

13. Wang (2004).

14. Chivers (2005) notes China offered support for President Islam A.

Karimov of Uzbekistan, who was facing criticism for the crackdown

against an antigovernment rally.

15. Wang Yizhou (2003b: 41).

16. Grossman (2004).

17. Mansfield and Snyder (2005) show that democratizing states—espe-

cially those that democratize before establishing rule of law and other

government institutions for checking executive power—are signifi-

cantly more likely to start wars than either democracies or authoritar-

ian regimes.

18. Fisher-Thompson (2005).

19. Ministry of Commerce (2005) sets out a long list of what China consid-

ers to be discriminatory or unfair practices by the US. Noting the paral-

lel to the demonization of Japan in the 1980s, Bown and McCulloch

(2005) describe ‘unprecedented’ discriminatory policies against China

by the US that protect domestic industries and favor China’s competi-

tors. For example, Chinese companies face the most anti-dumping

actions, are the most likely to have duties imposed, and suffer the high-

est duties—a ‘China premium’ of an additional 80%—making China

‘public enemy number one.’ They argue that such policies are likely to

have unintended consequences for the global economy and US

interests.

20. Li Shaojun (2003: 69–70) provides a fairly typical account of what many

Chinese perceive to be their more ethical approach toward foreign

relations:

Strategic culture can explain many things that cannot be explained by realpoli-

tik or realism. In fact, realpolitik and realism in international relations do influ-

ence China’s choices of nuclear arms control and disarmaments, but the

development model of Chinese civilization and the traditional political culture

influence Chinese behavior as well. A contrast of the two reveals that the latter

influence is at a much deeper and substantive level.

. . . During the historical process of thousands of years of Chinese civilization,

invasions by peripheral tribes and punitive expeditions by central dynasties

were common occurrences . . . According to historical records, Chinese
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dynasties sometimes engaged in war, but most times implemented policies of

peace with peripheral tribes, such as establishing friendly relations, trading,

intermarrying, enfeoffing, and moving them to the hinterland. The trade-off

between war-like policies and peaceful policies consisted of the following: (1)

China engaged in wars generally under conditions beyond its endurance. The

basic purpose was to remove external threats, not to expand territory.

Therefore, the Chinese military would always return after a victory. (2) For the

Chinese dynasties, war was a means and peace was [the] object. The ancient

politicians knew that invaders would return if peace were not established. After

winning a battle China would seek a friendly relationship and indicate its

power and kindness. (3) During conflicts with peripheral tribes, China empha-

sized its civilizing role. Ancient Chinese politicians thought that China could

realize unification ‘under Heaven’ through the spread of its culture, which was

characterized by benevolence.

21. The Schumer report (2005) on the ‘one-way street’ for foreign

investment is an example of a political hack job that hinders rather

than facilitates resolution of tough trade issues. The report contains

serious misstatements of PRC foreign investment laws that anyone

with even the least familiarity with China business would know are

clearly false, such as PRC law forces foreign companies to enter into a

joint venture with a Chinese partner rather than allowing them to set

up wholly foreign owned companies. The whole notion of foreign

investment being a one-way street because China does not allow or

excessively restricts foreign investment is absurd. According to the

Ministry of Commerce (2005), over 45,000 US companies have set up

companies in China, almost 4,000 in 2004 alone. In contrast, 883

Chinese companies have set up shop in the US, 87 in 2004. The total

amount of contracted FDI from US companies is almost $100 billion, in

comparison to $1 billion for Chinese investors in the US. As noted,

China stands out among developing states, including East Asian states

during their economic rise, for its openness to foreign investment and

import trade.

On the other hand, amidst all the distortion and hyperbole, the report

does raise the legitimate concern that China limits or prohibits foreign

investment in certain sectors to the detriment of US companies, and

has sought to encourage foreign parties to bring high technology,

although that is generally not a requirement for investment as the

report states. Clearly some of the restrictions are meant to protect

infant industries. The report does not consider the substantive merits
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of such policies. Needless to say, the report does not consider China’s

complaints about US unfair trade practices.

22. Zoellick (2005).

chapter 9

1. Ruskola (2005). The US is generally not perceived in the US or even in

China as having been a colonial power in China. Ruskola however

recounts the forgotten story of US imperialism where the US forced a

weakened China to sign treaties and agreements opening the country

to foreign trade while granting extraterritorial jurisdiction whereby US

citizens were largely immune from Chinese laws. At the same time,

despite the so-called Open Door policy to ensure free trade, the US

adopted blatantly racist and discriminatory policies against Chinese

immigrants. The excluded Chinese, for all of their alleged lack of

understanding of individual rights, immediately challenged the

discriminatory laws for being unconstitutional. However, the Supreme

Court held against them, on the ground that the United States had an

absolute right to exclude aliens from its territory.

2. Gallagher (2005).

3. For a recent summary of the literature on the proper sequencing of

reform, see Ariff and Khalid (2005: 346–51). While warning that there is

much disagreement about the proper sequence and that local differ-

ences may preclude a single optimal model, they recommend generally

that market reforms and competition in the domestic real sector be

introduced first, with import tariffs, barriers for foreign investment,

and protections for infant industries reduced gradually. Budget deficits

should be dealt with before reform of the labor markets. Capital

account convertibility should be postponed, with financial liberaliza-

tion occurring when a regulatory framework has been created to

manage and supervise the sector.

4. Sajo (2004: 1, 5).

5. The World Bank (1993: 157–89) describes the various ways in which

Asian states have sought to share growth, including land reforms, affir-

mative action policies that favor particular minorities or disadvantaged

groups, investments in education, financial support for small and

medium-sized business, government subsidized housing and health

services, and an emphasis on redistribution of wealth in some

countries.
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6. Zakaria (2004) provides a general overview of countries that have

followed to one degree or another a path similar to the EAM.

7. See generally Chan (2002: 199); World Bank (1993).

8. World Bank (1993: 106–8).

9. UNDP (2005: 134).

10. Moon and Yang (2002: 135).

11. Thio (2004).

12. Pinkney (2003).
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